AUTHENTICATED , 
US. GOVERNMENT 
INFORMATION ^ 


S. Hrg. 112-373 

NEW STATE VOTING LAWS 11: PROTECTING THE 
RIGHT TO VOTE IN THE SUNSHINE STATE 


HEARING 

BEFORE THE 

SUBCOMMITTEE ON CONSTITUTION, 
CUUL RIGHTS AND HUIilAN RIGHTS 

OF THE 

COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

ONE HUNDRED TWELETH CONGRESS 

SECOND SESSION 


JANUARY 27, 2012 


TAMPA, FLORIDA 


Serial No. J-1 12-58 


Printed for the use of the Committee on the Judiciary 



VerDate Nov 24 2008 10:27 May 08, 2012 Jkt073813 POOOOOO Frm 00001 Fmt6011 SfmtBOII S:\GPO\HEARINGS\73813.TXT SJUD1 PsN:CMORC 


si 

d “ 

MQ 


05 2 
H H 


VerDate Nov 24 2008 10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00002 Fmt6019 Sfmt6019 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN:CMORC 



S. Hrg. 112-373 


NEW STATE VOTING LAWS 11: PROTECTING THE 
RIGHT TO VOTE IN THE SUNSHINE STATE 


HEARING 

BEFORE THE 

SUBCOMMITTEE ON CONSTITUTION, 
CWlh RIGHTS AND HUIilAN RIGHTS 

OF THE 

COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

ONE HUNDRED TWELFTH CONGRESS 

SECOND SESSION 

JANUARY 27, 2012 


TAMPA, FLORIDA 


Serial No. J-1 12-58 


Printed for the use of the Committee on the Judiciary 



U.S. GOVERNMENT PRINTING OFFICE 
73-813 PDF WASHINGTON : 2012 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


VerDate Nov 24 2008 10:27 May 08, 2012 Jkt073813 POOOOOO Frm 00003 FmtSOII SfmtSOII S:\GPO\HEARINGS\73813.TXT SJUD1 PsN:CMORC 



COMMITTEE ON THE JUDICIARY 

PATRICK J. LEAHY, Vermont, Chairman 
HERB KOHL, Wisconsin CHUCK GRASSLEY, Iowa 

DIANNE FEINSTEIN, California ORRIN G. HATCH, Utah 

CHUCK SCHUMER, New York JON KYL, Arizona 

DICK DURBIN, Illinois JEFF SESSIONS, Alabama 

SHELDON WHITEHOUSE, Rhode Island LINDSEY GRAHAM, South Carolina 
AMY KLOBUCHAR, Minnesota JOHN CORNYN, Texas 

AL FRANKEN, Minnesota MICHAEL S. LEE, Utah 

CHRISTOPHER A. COONS, Delaware TOM COBURN, Oklahoma 

RICHARD BLUMENTHAL, Connecticut 

Bruce A. Cohen, Chief Counsel and Staff Director 
Kolan Davis, Republican Chief Counsel and Staff Director 


SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN 

RIGHTS 

DICK DURBIN, Illinois, Chairman 

PATRICK J. LEAHY, Vermont LINDSEY O. GRAHAM, South Carolina 

SHELDON WHITEHOUSE, Rhode Island JON KYL, Arizona 
AL FRANKEN, Minnesota JOHN CORNYN, Texas 

CHRISTOPHER A. COONS, Delaware MICHAEL S. LEE, Utah 

RICHARD BLUMENTHAL, Connecticut TOM COBURN, Oklahoma 

Joseph Zogby, Democratic Chief Counsel and Staff Director 
Walt Kuhn, Republican Chief Counsel 


VerDate Nov 24 2008 10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00004 Fmt5904 Sfmt 5904 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 



CONTENTS 


STATEMENTS OF COMMITTEE MEMBERS 

Page 

Durbin, Hon. Dick, a U.S. Senator from the State of Illinois 1 

prepared statement 152 

Leahy, Hon. Patrick J., a U.S. Senator from the State of Vermont, prepared 
statement 243 

WITNESSES 

Ertel, Michael, Supervisor of Elections, Seminole County, Sanford, Florida 7 

McFall, Ann, Supervisor of Elections, Volusia County, De Land, Florida 5 

Nelson, Hon. Bill, a U.S. Senator from the State of Florida 4 

Parks, Daryl D., President, National Bar Association, Tallahassee, Florida, 

statement 23 

Pemberton, Sarah, President, Florida College System Student Government 

Association, Clearwater, Florida, statement 28 

Smathers, Bruce, Former Secretary of State of Florida, Jacksonville, Florida, 

statement 10 

Smith, Daniel A., Professor of Political Science, University of Florida, Gaines- 
ville, Florida, statement 21 

Wilkes, Brent A., National Executive Director, League of United Latin Amer- 
ican Citizens, Washington, DC, statement 25 

SUBMISSIONS FOR THE RECORD 

Brennan Center for Justice, University School of Law, New York, New York, 

statement and attachments 37 

Ertel, Michael, Supervisor of Elections, Seminole County, Sanford, Florida, 

statement and attachments 156 

FOCUS, Federation of Congregations United to Serve, Liz Buckley, Executive 

Director, Orlando, Florida, January 19, 2012, letter 179 

FEA, Florida Education Association, Andy Ford, President, Tallahassee, Flor- 
ida, January 24, 2012, letter 180 

Garcia, Evelyn T., President, Democratic Haitian American Caucus of Florida 

(DHACF), Lake Worth, Florida, January 20, 2012, letter 183 

Hancock, Phyllis, President, A. Philip Randolph Institute Central Florida 

Chapter, January 23, 2012, letter 184 

Harvey, Trevor D., President of Sarasota County, NAACP, Sarasota, Florida, 

letter 186 

Hastings, Hon. Alcee L., a U.S. House of Representative from the State 

of Florida, statement 187 

Herron, Michael C., Department of Government, Dartmouth College, and 
Hertie School of Governance and Daniel A. Smith, Department of Political 

Science, University of Florida, joint statment 189 

Lawyers Committee for Civil Rights, Under Law, Washington, DC, statement 210 
Leadership Conference on Civil and Human Rights, Wade Henderson, Presi- 
dent & CEO, Washington, DC, statement 236 

Long, Michael, Student Body President, New College of Florida, Sarasota, 

Florida, statement 245 

McFall, Ann, Supervisor of Elections, Volusia County, De Land, Florida, 

statement 246 

Mi Familia Vota Education Fund, Jose Balasquide, Florida State Director, 
Orlanda, Florida, statement 251 

(III) 


VerDate Nov 24 2008 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00005 Fmt 5904 Sfmt 5904 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 



IV 


Page 


Rodriguez, Eric, Vice-President, National Council of La Raza (NCLR), Wash- 
ington, i)C, statement 254 

Neal, Beverlye Colson, National Congress of Black Women (NCBW), Florida, 

statement, Washington, DC, statement 258 

Nelson, Hon. Bill, a U.S. Senator from the State of Florida, statement 262 

Newton, Bill, Executive Director, Florida Consumer Action Network (FCAN), 

Tampa, Florida, statement 264 

Parks, Daryl D., President, National Bar Association, Tallahassee, Florida, 

statement 268 

Pemberton, Sarah, President, Florida College System Student Government 

Association, Clearwater, Florida, statement 273 

Progress Florida, Mark Ferrulo, Executive Director, St. Peterburg, Florida, 

statement 279 

Project Vote, Washington, DC, statement 281 

Sancho, Ion V., Leon County Supervisor of Elections, Tallahassee, Florida, 

statement 285 

Shalinsky, Barry M., PAVA Program Director, Disability Rights Florida, Tal- 
lahassee, Florida, statement 291 

Simon, Howard L., Executive Director, American Civil Liberties Union of 

Florida (ACLU), Tampa, Florida, statement 301 

Smathers, Bruce, Former Secretary of State of Florida, Jacksonville, Florida, 

statement 313 

Torres-Spelliscy, Ciara, Assistant Professor of Law, Stetson University Col- 
lege of Law and Nina Hayden, Tampa Bay, Florida, statement 328 

Walker, Eddie J., Pastor, In God’s Time Tabernacle of Jesus, Orlando, Flor- 
ida, letter 340 

Wilkes, Brent A., National Executive Director, League of United Latin Amer- 
ican Citizens, Washington, DC, statement 342 


VerDate Nov 24 2008 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00006 Fmt 5904 Sfmt 5904 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 



NEW STATE VOTING LAWS II: PROTECTING 
THE RIGHT TO VOTE IN THE SUNSHINE 
STATE 


FRIDAY, JANUARY 27, 2012 

U.S. Senate, 

Subcommittee on the Constitution, Civil Rights, and 

Human Rights, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 1:02 p.m., 
Hillsborough County Courthouse, 800 E. Twiggs Street, Tampa, 
Florida, Hon. Richard J. Durbin, Chairman of the Subcommittee, 
presiding. 

Present: Senator Durbin. 

Also Present: Senator Nelson. 

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S. 

SENATOR FROM THE STATE OF ILLINOIS 

Chairman Durbin. Good afternoon, everyone. It is an honor to be 
here in Tampa with my colleague Senator Bill Nelson at the 
Hillsborough County Court facility. This is a hearing of the U.S. 
Senate Judiciary Subcommittee on the Constitution, Civil Rights, 
and Human Rights, and it will come to order. 

Today’s hearing is entitled “New State Voting Laws: Protecting 
the Right to Vote in the Sunshine State.” The hearing will examine 
the impact of State law H.B. 1355, Florida’s new voting law. 

My name is Dick Durbin. I am the U.S. Senator from Illinois, 
and I chair the Senate Subcommittee on the Constitution, Civil 
Rights, and Human Rights, which is part of the Senate Judiciary 
Committee. For those who are attending their first Congressional 
hearing, let me explain a few items of procedure. 

I will deliver a brief opening statement and then recognize my 
colleague Senator Nelson to do it as well. Then we will turn to our 
witnesses for their opening statements, and Senator Nelson and I 
will then pose questions to the witnesses. 

We have two panels. We are very pleased that we have such a 
great turnout here, a large, enthusiastic, and interested audience 
for the hearing. It demonstrates the importance of this issue. 

At the outset I want to note, though, that the rules of the Senate 
when it comes to these hearings are rather strict. They prohibit 
outbursts or demonstrations of any kind at a public hearing. As 
Chairman, it is my responsibility to enforce the rules. If there are 
disruptions, I will warn those responsible, and if they continue to 

( 1 ) 
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interrupt, I will have no choice but to ask for the removal of those 
persons from this hearing room. 

Let me say at the outset that, 4 days from now, hundreds of 
thousands of people across the State of Florida will go to their poll- 
ing places to cast a ballot for the person they believe is best pre- 
pared to represent their political party in the next year’s Presi- 
dential election. This time-honored tradition of public debate, in- 
tense campaigns, and the orderly selection of party nominees is the 
hallmark of our democracy and every democracy. Of course, the 
core element of that democracy is the constitutionally protected 
right of every citizen of legal age to cast a vote for the candidate 
of his or her choice. 

It is important that we recall that until the early 20th century, 
most American adults could not legally vote. And even after the 
franchise right to vote was legally expanded, a violent racist cam- 
paign prevented many African-Americans from voting. Sadly, the 
Jim Crow laws of that era were a reality in this State, and it was 
not until 1969 that Florida became one of the last States to ratify 
the 19th Amendment, which expanded the right of women to vote. 

Six constitutional amendments and numerous laws, regulations, 
and court decisions have helped make the promise of one person/ 
one vote a reality in Florida and all across America. But we must 
be constantly vigilant against threats to these hard-fought vic- 
tories. 

The Supreme Court Citizens United decision, which was issued 
2 years ago this week, opened a floodgate of special interest money 
into campaigns. I do not have to tell people living in Florida about 
that. At the same time, over the course of last year, the right to 
vote has come under question, if not attack, nationwide. In more 
than 35 States, legislation has been introduced that threatens to 
roll back the progress our country has made over several genera- 
tions, expanding and protecting the right to vote. More than a 
dozen States have already enacted laws that eliminate same-day 
registration, require voters to present restricted forms of identifica- 
tion before voting, reduce the number of early voting days, and 
make it harder for first-time voters to register. These new voting 
laws appear to be part of a coordinated and well-funded effort to 
reduce turnout among specific groups of people, namely, minority, 
young, low-income, and rural voters. 

In response to this disturbing trend, our Subcommittee on the 
Constitution, Civil Rights, and Human Rights held the first Con- 
gressional hearing in Washington to examine these new State vot- 
ing rights laws in September of last year. At that hearing we 
learned that these new State voting laws threaten to keep as many 
as 5 million Americans from voting this year. As the testimony at 
today’s hearing will demonstrate, many of these voters who may 
find their path to the ballot box blocked or filled with obstacles live 
right here in the State of Florida. 

Now, Senator Bill Nelson approached me and asked me to hold 
this field hearing because of his concern that the constitutionally 
protected rights to vote are under attack. Today’s hearing is the 
first ever field hearing of this Subcommittee. For the record, the 
Republican members of the Committee were invited to attend. As 
well, they were given an opportunity to present witnesses. They 
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have suggested a witness who will be on the first panel considered 
by the Subcommittee hearing. I want to thank Senator Nelson for 
his concern and advocacy on this issue, which I share, and I am 
happy that he is with me today. 

We will hear from today’s witnesses about H.B. 1355 that made 
a number of changes in Florida’s voting laws: first, cutting the 
number of early voting days almost in half, from 14 to 8; second, 
eliminating early voting on Sunday before the election; third, re- 
quiring third-party organizations that register voters to register 
with their State and meet an array of onerous administrative re- 
quirements or face hefty fines of hundreds or even thousands of 
dollars; requiring Florida residents who have moved within the 
State and are updating their addresses at their polling site to vote 
a provisional ballot. For the record, more than 40 percent of the 
provisional ballots were not counted in our last election. 

Governor Rick Scott signed H.B. 1355 into law last year in Flor- 
ida. In September of last year, I sent the Governor a letter asking 
whether he planned to take any action to ensure that H.B. 1355’s 
new restrictions would not disenfranchise legally able voters in 
Florida. To date, the Governor has not responded to my letter. 

I also invited Governor Scott to attend this hearing today, hoping 
he would come personally to explain his support for H.B. 1355 and 
answer the questions raised about the law. I am disappointed that 
he will not be able to join us. Had Governor Scott or a designated 
representative of his administration accepted our invitation, they 
would have had an opportunity to answer some pretty important 
questions. 

Was the provision of H.B. 1355 that eliminates early voting on 
the Sunday before an election specifically targeted to reduce the 
turnout of African-American and Latino voters who make up an 
overwhelming number of voters who show up on the Sunday before 
the election? 

Did the Florida Legislature anticipate that H.B. 1355’s new ad- 
ministrative requirements for third-party voter registration groups 
and the threat of fines imposed would force groups like the League 
of Women Voters, Rock the Vote, and the Boy Scouts, as well as 
other respected organizations to suspend their nonpartisan voter 
registration drives? 

Why does H.B. 1355 require Floridians who attempt to update 
their addresses on election day to cast provisional ballots, a large 
percentage of which are not counted in the final result? 

I am pleased, though, that the Governor, if he could not attend, 
that we do still have a distinguished panel — two panels of wit- 
nesses who will provide insight. Before recognizing Senator Nelson 
for an opening statement, I am going to ask consent for the record 
for him to participate in today’s hearing and make it clear that it 
has been my practice in Washington to invite Senators, even if they 
are not members of the Committee or Subcommittee, but have an 
intense personal interest or a local interest in the issue to partici- 
pate. So this is not a new approach, but for the record, I am asking 
consent for the participation of Senator Nelson, and without objec- 
tion, he is recognized. 

Senator Nelson. 
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STATEMENT OF HON. BILL NELSON, A U.S. SENATOR FROM 
THE STATE OF FLORIDA 

Senator Nelson. Thank you, Mr. Chairman, and thank you for 
holding this historic, first time your Subcommittee in a State 
where we have a serious question of the civil rights of people being 
denied. 

All of us agree that the right to vote is a precious right, and it 
sets apart the United States from a lot of the countries of the 
world. In our own country, so many times young men and women 
have put on the uniform of this country to defend it, and one of 
those things they are defending is the right to vote. And we have 
seen in our history when this right has been constricted that pain- 
fully the country has come through the experiences realizing that 
the right to vote and to be able to cast that ballot without obstruc- 
tion is the way that our Constitution envisions that America should 
be operated. 

And as you have eloquently pointed out, Mr. Chairman, that 
right is paramount among all constitutional rights. We, the people, 
emanate and give adherence to the right to govern us, but we se- 
lect those who govern. When that right is impeded, then the very 
Government itself is threatened. 

Now, of all places, Florida, what we went through in the year 
2000 in a Presidential election, seeing the inability of voters to cast 
a ballot and to cast it to be counted as they intended, to the credit 
of the State of Florida, after that experience they made the laws 
of Florida such that it was easier to vote. Thus, we had early vot- 
ing, and thus, the old absentee ballot where you actually had to 
swear that you were going to be absent on the day of voting, that 
was changed to vote by mail. And, of course, organizations such as 
the League continued to register voters, and for decades that law 
was such that once they registered a vote, they had 10 days in 
which to turn those names in. And, of course, what we have seen 
is the constricting of those rights in this law that is now the law 
of the State of Florida. 

Ultimately, this is going to be decided by a judicial panel that is 
convened where the very law itself, the Voting Rights Act of 1965, 
is being challenged. And for a redress of these grievances, since ap- 
parently there is not going to be a changing of the law in the State 
legislature with the cooperation of the Governor, apparently it is 
going to have to be changed by the courts looking at this and deter- 
mining if people are constricted in their right to cast their ballot. 

I think the witnesses that we are going to hear today will give 
ample testimony that that is the case, for when specific groups of 
people are targeted, when you find that voting on Sundays has 
been particularly popular with Hispanics and African-Americans, 
and you take away one of those Sundays in the law, when you find 
that, as we have already mentioned, the League of Women Voters 
cannot take the chance that one of their members, in doing a civic 
good, is going to be fined up to $1,000, when you see the enormous 
participation because young people for a change started getting ex- 
cited about Government and politics, as we were in my generation, 
and then along came a lot of changes, and the unpopularity of the 
Vietnam war and the souring of young people on what was going 
on in politics and Government, and yet they got energized once 
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again. And that college student wants to go down and register, and 
they register. And then if that college student, under the existing 
law, then happens to go down on election day to try to vote, show 
me your identification, they pull out their driver’s license; their 
driver’s license shows the address in another county where they 
grew up with their parents, and they are not going to get a ballot. 
They are going to get a provisional ballot. And the facts are facts. 
Look how many provisional ballots were not counted in the last 
Presidential election. 

And so, Mr. Chairman, I cannot thank you enough for convening 
this hearing. I am looking forward to this testimony. Thank you 
very much. 

Chairman Durbin. Thank you very much. Senator Nelson. 

The first panel I invite to the witness table: Ann McFall, Michael 
Ertel, and Hon. Bruce Smathers. If you would remain standing for 
just a moment, it is the custom of the Committee to swear in the 
witnesses. Please raise your right hand. Do you affirm the testi- 
mony you are about to give is the truth, the whole truth, and noth- 
ing but the truth, so help you God? 

Mr. Ertel. I do. 

Ms. McFall. I do. 

Mr. Smathers. I do. 

Chairman Durbin. Thank you. Let the record reflect that the 
three witnesses have answered in the affirmative. I will recognize 
each one for an opening statement, and then Senator Nelson and 
I will ask some questions. 

Ann McFall is the supervisor of elections in Volusia County. Did 
I pronounce that correctly? 

Ms. McFall. Yes. 

Chairman Durbin. I am a stranger to this area, and I do not 
want to mispronounce it. 

Previously, she was owner of McFall and Associates, an account- 
ing and tax service. She served for 8 years on the Volusia County 
School Board and 6 years as Volusia County Council member, in- 
cluding a stint as chair of both the School Board and the County 
Council. Supervisor McFall has served on the Board of Directors for 
the Florida State Association of Supervisors of Elections. She grad- 
uated from Stetson University with a bachelor’s degree in business 
administration, majoring in accounting. 

At this point. Supervisor McFall, the floor is yours. We will give 
you 5 minutes, and there will be some flexibility if you need a little 
extra, so please proceed. 

STATEMENT OF ANN McFALL, SUPERVISOR OF ELECTIONS, 
VOLUSIA COUNTY, DE LAND, FLORIDA 

Ms. McFall. Thank you. Senator, and Senator Nelson as well. 
Welcome to Florida. 

Thank you for giving me the opportunity to bring to light some 
changes in the 2011 voting laws in Florida. Let me take a moment 
to explain that I have been an elected official in Volusia County, 
Florida, for 22 years. I am retiring as of December 31, 2012, and 
will not be running for any other office. There is no reason for me 
to go out on a limb against some of the law changes other than to 
use this as a forum to bring awareness. 
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There are four areas of concern that stand out, in my opinion. 
Those are changes to early voting, changes to third-party voter reg- 
istration, address changes at the polls, and selection of the date of 
the primary in August of 2012. 

Early voting shall begin on the 10th day, changed from the 15th 
day, before an election that contains State or Federal races and end 
on the third instead of the second day. Effects of these changes are 
significant. The legislature seemed to believe that it will save local 
Departments of Elections money in having early voting for fewer 
days. In reality it will cost my department more money. My data 
base of competent, well-trained workers for early voting includes 
only so many workers. If 12-hour days is the hours decided, some 
workers will have to arrive at my office IV 2 hours from the opening 
of the early voting site, stay until the last voter has voted, and 
come back to my office after closing and balancing, therefore caus- 
ing 15-hour days for 10 days. With a regular 40-hour work week 
as the norm, some of the workers will put in 100 to 150 hours in 
the work cycle for each election, causing more overtime than actual 
regular time. 

In my personal opinion, a change to Florida Statute 101.657 that 
should have been made and was not was flexibility should have 
been given to the supervisor of elections to choose early voting sites 
from a broader choice. Currently, early voting can be held only at 
the Department of Elections main office, a satellite office that has 
been open at least 1 year, a public library, or a city hall. What is 
missing are community centers, college campuses, county buildings, 
parks, YMCAs, storefronts, malls, churches. You get the idea. I can 
count in Volusia County alone there are probably 30 to 35 of those 
places that it could use if given permission. 

Third-party voter registration, and this is why I have come out 
so publicly in arguing against 1355. Changes in the voting registra- 
tion process are considered by many to be frustrating and unen- 
forceable. This became apparent to me when my office received an 
envelope with approximately 50 completed applications from a New 
Smyrna Beach High School teacher who oversaw a voter registra- 
tion drive of high school seniors at the beginning of the year. She 
waited a couple of weeks — unknowingly breaking the law — in order 
to make sure all applications had been completed and given back 
to her. Because of this, I was forced to submit her name as being 
out of compliance with the new law. Two months later, I was forced 
to report a well-known community activist in the Daytona area as 
being out of compliance due to handing in four applications late. 
She was at a church function on a Friday evening, assisted four 
people in filling out the applications, and delivered them to my of- 
fice on the Tuesday immediately following the function. She as- 
sumed that the 48-hour restriction began on the Monday that my 
office actually opened back up when, in fact, it began Friday 
evening as soon as she received the applications. 

Address changes at the polls. Previous to 2011, address changes 
from one county to another were permitted to be completed at any 
early voting site or at the correct precinct on election day. Changes 
to Florida Statute 101.045 now state: “Except for an active uni- 
formed services voter or a member of his or her family, an elector 
whose change of address is from outside the county may not change 
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the address and vote a regular ballot.” As you mentioned, they 
have to vote provisional. 

But, yet, in another area of the election law, Florida Statute 
97.072, the law has changed to allow an out-of-county address 
change to be made over the phone. Specifically, the law now states: 
“If the address change is within the State and notice is provided 
to the supervisor . . . where the elector has moved, the elector may 
do so by contacting the supervisor of elections via telephone or elec- 
tronic means.” 

In summary, that means if I go to an early voting site and I used 
to live in Mr. Ertel’s county and I move to Volusia, I could call up 
on the outside of the early voting site, change my address, and go 
in and vote a regular ballot. If I go right into the polling place or 
the early voting site and change my address, I vote provisional. It 
just does not make sense. 

Volusia County has five colleges and universities located in the 
county: Stetson, Bethune Cookman, Embry Riddle, Daytona State 
College, and a UCE satellite campus. A majority of address changes 
in previous elections were actually from students who live some- 
where else in the State but attend postsecondary schools in Volusia 
County and choose to vote in Volusia County. That is who it is 
going to impact. 

And, finally, the primary election date. Elorida Statute 100.061 
has changed the primary election date to be held 12 weeks prior 
to the general election as opposed to 10 weeks. The August 14, 
2012, election is a week before most universities open. In addition, 
in a year of apportionment there is a good possibility that reappor- 
tionment will not be complete before candidate qualifying begins on 
June 4, 2012. 

Again, thank you for the opportunity of appearing before you 
today. I will be glad to answer any questions you may have. 

[The prepared statement of Ms. McEall appears as a submission 
for the record.] 

Chairman Durbin. Thank you. Supervisor McEall. 

Next is Michael Ertel. He is the supervisor of elections for Semi- 
nole County. Previously, he was in the public affairs field, includ- 
ing serving as Seminole County Government’s first public informa- 
tion professional as the director of public relations for a 185-loca- 
tion bank and conducting post-disaster public relations for the 
State of Elorida’s tourism market agency Visit Elorida. Prior to 
this. Supervisor Ertel served in the United States Army for 8 
years, and we thank you for that service. He graduated from the 
University of Maryland University College, and at this time he will 
have an opportunity to make a 5-minute statement, but as I said 
to Supervisor McEall, there will be some flexibility if you need a 
little extra time. So please proceed. 

STATEMENT OF MICHAEL ERTEL, SUPERVISOR OF 
ELECTIONS, SEMINOLE COUNTY, SANFORD, FLORIDA 

Mr. Ertel. Great. Thank you very much. Senator Durbin 
and 

Chairman Durbin. Is your microphone on? You want to check 
and see. 

Mr. Ertel. Is it here? 
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Chairman Durbin. OK. Good. 

Mr. Ertel. Thank you very much, first of all, for holding the 
hearing, and this is such a perfect location to hold the hearing. 
Florida is the largest swing State in the country. The 1-4 corridor 
traveling from here in Hillshorough County through Polk, Osceola, 
Orange, Seminole, and ending over in Volusia County, that is the 
largest swing area in the State. So these counties without a doubt 
are going to be the counties that could end up choosing the next 
leader of the free world. So this is a perfect location and perfect 
timing for the hearing. Thank you very much. Senator. 

But also because of that, I know that our elections are going to 
be scrutinized, and scrutiny is good. You know, folks taking a good, 
honest look at the process is fantastic and I like. Our elections law 
that Supervisor McFall mentioned is — overall, Florida election 
laws, if I had a red pen, I would certainly make some changes to 
those laws. But, you know, I think what we have here is the most 
fair, transparent, and open system in the entire history of the 
world, is right here in the United States of America. 

Again, like I said, scrutiny and debate are fine, and, you know, 
it is the irony of Senator Durbin being here, it is — we have all 
heard jokes about Florida elections. We have all heard jokes about 
Illinois elections. And, really, the joke teller is you can tell their po- 
litical affiliation based on who the victim of the joke is. So it is fun 
to be here with you. 

Today I want to rationally discuss three issues that seem to be 
at the heart of these hearings: voter registration, early voting, and 
eligibility verification. 

First of all, in voter registration. Supervisor McFall mentioned 
the school teachers and being unable to register voters at their site. 
You know, one thing we did in Seminole County to work around 
that was I deputized every single high school principal in Seminole 
County. What that did was that allowed them — they are chief dep- 
uty supervisors of elections with the very limited authority of reg- 
istering the students that are in their schools to vote. That way the 
kids that go there 5 days a week — hopefully they are there 5 days 
a week — are able to register to vote in a place that they are com- 
fortable with. And we, of course, in the office also go there. 

You also mentioned the League of Women Voters and other orga- 
nizations like that, canceling their registration drives. When they 
put out their — the Florida League put out the press release saying 
that they were going to be canceling their drives, I sent them an 
e-mail and said, “Please do not. Please do not cancel the drives. We 
will go to your drive with you, and we will allow you to do the voter 
registration, and we will just take the forms.” That way a voter 
would not have to wait 10 days for their form to get turned in. 
They would not have to wait 48 hours for their form to get turned 
in. With our cooperation with the league, their form would be 
turned in immediately. I never received a response to that e-mail. 
Our local league, however, we are working in concert, and we are 
going to have an event in April. 

Early voting is something else that has been discussed. Florida, 
of course, according to the National Conference of State Legisla- 
tures data, is one of only 12 States in the entire country that has 
early voting on the weekends. We have early voting on the Satur- 


VerDate Nov 24 2008 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00014 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN:CMORC 



9 


day before the election day. Again, we are one of only 12 States 
with statewide early voting on the weekend. 

You mentioned the Sunday early voting period. I did a little re- 
search on this current election, the only statewide election that has 
taken place since 1355 has been passed, early voting on Sunday, 
and the communities you had mentioned were the black community 
and the Hispanic community, early voting on Sundays is actually 
the day that they were least likely to go to the polls. The first 5 
days of early voting in this very election that is taking place right 
now, the day that they would least likely go to the polls is Sunday. 

Now, I think what we are going to find, again, in this first year 
of the implementation of this new law, I think what we are going 
to find is that most early voting will now take place on the Satur- 
day before election day, and why is that? Because it is the final day 
of early voting, and people are realizing that this is my last chance 
to cast that early voting ballot. So I think that we are going to find 
that tomorrow is the busiest day of early voting throughout the 
State of Florida. 

Eligibility verification. You also discussed the students and mov- 
ing from one place to another. As Supervisor McFall mentioned, 
there are ways to ensure that your address is updated as quickly 
as possible. But if a student wants to wait until the last day, until 
the very last day, to tell us where they live, I believe that it is fair 
to ask a government agency to allow us 2 days to ensure that they 
have not already previously cast a ballot. I think that is a fair 
number of days to ask. And contrary to what may have been heard 
before, you do not have to go to the Elections Office for your ballot 
to count. If you fill out an eligibility verification ballot or provi- 
sional ballot, you do not have to come back and send us a copy of 
your driver’s license. We just say if you have not voted previously 
in another county, your provisional ballot will count. The number 
of provisional ballots that did not count last year, everybody men- 
tions, you know, 40 percent, 40 percent. By “last year,” I mean 
2010. Forty percent, 40 percent. Why? Why did those ballots not 
count? Nobody ever says why they did not count. It is because the 
voter was not qualified to cast a ballot at that precinct on that day. 
It is the idea they did not change — they were not registered to vote, 
which is most of them would be folks that are not registered to 
vote. So I think that eligibility verification is something good to do, 
and I think that it is something that is vital to do. 

I saw the press conference outside. It was very exciting. But I am 
not naive enough to believe that simply stating facts about the vot- 
ing process will cause people who profit either personally, profes- 
sionally, or politically from election chaos from amputating fear- 
mongering from their body of rhetoric. 

If you are a voter and you are watching this, your local elections 
officials want you to register to vote. We want you to cast a ballot, 
and we want that ballot to count. We are in the business of oppor- 
tunity, so please allow us that opportunity. 

And if I can close with a short anecdote, thank you very much. 
Senator. My second election I held when I was supervisor of elec- 
tions in Seminole County was a run-off election for mayor, and 
there were two candidates on the ballot. Only one race on the bal- 
lot, two candidates. We had a sailor who had previously requested 
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an absentee ballot for all elections up to a certain point. We had 
to get him his ballot, but he was on a submarine, and the U.S. 
Postal Service does not have submarine service. So we tried to find 
a way to get him his ballot, so we said, OK, we will try to fax it 
to him. They would not allow us to fax it to him. We said we will 
try to e-mail it to him, and they said, “No, no, we cannot accept 
attachments on an e-mail.” 

So I called Washington, D.C., I called his voting assistance officer 
in his unit, I called — we spent tons of time trying to get this one 
sailor his one ballot for his election so he could vote for his can- 
didate of choice for mayor in the run-off election. 

Finally, through enough persistence, hours and hours of persist- 
ence with our office and the navy voting assistance office and help 
from Washington, D.C., we were able to get them to open up the 
fax lines long enough so we could fax this sailor his ballot. We had 
a special public meeting of the canvassing board late at night our 
time to do this, and we were pretty excited about that, and we 
slapped palms and stuff like that. We finally got him his ballot. 

He did not vote. 

About 3 weeks later, he calls me, a couple weeks later, he calls 
me and he is, like, “You guys went through hoops to get me my 
ballot.” I said, “Well, that is our job. We are in the opportunity 
business.” And he is, like, “But I did not vote because I did not 
know any of the candidates. And I am not going to throw my vote 
away simply because I have the opportunity to do it.” And he un- 
derstands the responsibility, and it is the whole moral of this entire 
hearing, I believe, is that we in the elections administration busi- 
ness are in the opportunity business. And as voters, we have the 
responsibility to ensure that we exercise this most precious gift 
from our Constitution in a responsible manner. 

Thank you. Senators. 

[The prepared statement of Mr. Ertel appears as a submission 
for the record.] 

Chairman Durbin. Thank you very much. Supervisor Ertel. 

Bruce Smathers, a name well known in Florida and in Wash- 
ington, was a member of the Florida State Senate and was elected 
Secretary of State of Florida from 1975 to 1978. After his political 
career, he practiced law, ran family orange and automobile busi- 
nesses, and served on numerous private charitable boards. Mr. 
Smathers, of course, is the son of George Smathers, former Con- 
gressman and U.S. Senator from Florida. He earned his under- 
graduate degree in economics from Yale and a law degree from the 
University of Florida. He served in the navy and is a decorated 
Vietnam War veteran. 

Mr. Smathers, thanks for joining us. The floor is yours. 

STATEMENT OF HON. BRUCE SMATHERS, FORMER 
SECRETARY OF STATE OF FLORIDA, JACKSONVILLE, FLORIDA 

Mr. Smathers. Thank you, Mr. Chairman, Honorable Senator, 
and guests. My name is Bruce Smathers. It is my privilege to ap- 
pear before your Subcommittee. 

I want to explain why a retired public servant who served as a 
State Senator and then as Florida’s Secretary of State is speaking 
out on these new election laws. The simple answer is that I am of- 
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fended by what is happening, and I cannot sit idly by as the con- 
stitutional and civic rights of qualified Americans are eroded by 
this type of partisan legislation. That it is occurring in my native 
State makes it doubly offensive. 

With a family history of public service that goes back at least 
four generations, I feel the effort of the Florida Legislature and the 
Governor to tilt the elections for pure partisan purposes by sup- 
pressing the registration and voting opportunities of groups likely 
to vote Democratic is to me not only deplorable but disgraceful. The 
right to vote for all qualified Americans is a basic constitutional 
and civic right. It is the strength of our democratic system. Without 
it, all of our other treasured rights, whether it is the freedom of 
religion, freedom of speech, or freedom of association, will eventu- 
ally evaporate. Our enjoyment of private property rights, freedom 
from undue government interference, and our rights to the due 
process of the law all ultimately exist because of the fundamental 
right of every qualified American citizen to vote. 

As a Vietnam veteran, I am acutely aware that during the last 
century over a hundred thousand Americans have died overseas to 
not only protect our democratic right to vote, but to provide that 
opportunity to millions of people around the world. We have just 
finished a war in Iraq in which thousands of our best and brightest 
died, tens of thousands more have been wounded, and between $1 
and $2 trillion of our National treasure has been expended in an 
effort to provide the right to vote to the people of Iraq. 

Yet, after all that sacrifice, our brave men and women who re- 
turn home find that, at least in Florida, their State leaders have 
engaged in an effort to erode that basic right of voting to thousands 
and probably tens of thousands of qualified Florida citizens. Many 
of those who bravely served in American forces overseas were 
Americans of African-American or Hispanic descent. They return to 
Florida to find their State government actively attempting to sup- 
press the registration as well as restricting voting opportunities of 
members of their own heritage. I am not only offended, but as a 
former State Senator and Secretary of State, I am ultimately 
ashamed of these actions. 

During my tenure as Secretary of State, we passed reform of 
Florida’s election laws, I am proud to say with bipartisan support 
of both Republicans and Democrats in both legislative chambers. 
The vast majority of House Bill 1355 has a positive or at least de- 
fensible ministerial impact on elections and has already been ap- 
proved by the U.S. Department of Justice. However, it is my opin- 
ion there are specific provisions in this legislation that represent 
the greatest attack on registration and voting opportunity and thus 
voting rights of qualified Florida citizens in recent memory. As 
such, I believe the legislation should be referred to, tongue in 
cheek, as the “Registration and Voting Suppression Act of 2011.” 

I do not make this comment lightly, however. It is made after re- 
viewing the legislation, how it originated, and the circumstances of 
its passage. I talked to legislators and citizens who participated in 
the debate surrounding its passage and its signing. I have talked 
to supervisors of elections and attorneys, read outside reports, as 
well as newspaper accounts of this bill. 
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If the justification of House Bill 1355 to enhance the integrity of 
the electoral process or fight fraud were true, this bill would have 
attracted bipartisan support from both Republicans and Democrats 
in both chambers, the full support of the supervisors of elections 
and their association, widespread support among community orga- 
nizations, as well as support from statewide media. All of these 
groups as well as all Floridians want to enhance the integrity of 
our elections, want to prevent fraud and electoral abuse. 

Contrarily, this bill was and is seen as a highly partisan attempt 
by the Republican majority to tilt the electoral process in favor of 
the Republican Party. This judgment was affirmed by widespread 
criticisms of the bill in the State’s major newspapers as well as a 
well-known effect on nonpartisan volunteer groups such as the 
League of Women Voters, teachers, the NAACP, La Raza, and oth- 
ers. 

It is my hope that this Committee will come to the conclusion 
that House Bill 1355 is designed to suppress voter registration and 
voter participation of groups such as African-Americans and His- 
panics, the elderly, the poor, students, and others who need assist- 
ance in registering and voting. I hope that you will find that this 
bill also violates Federal laws protecting these basic American 
rights because we have no hope in Tallahassee. 

Thank you very much. 

[The prepared statement of Mr. Smathers appears as a submis- 
sion for the record.] 

Chairman Durbin. Thank you, Mr. Smathers. 

Senator Nelson and I will now ask some questions, and let me 
start with a general question to the three of you. Flying into Flor- 
ida, hearing this debate, I would draw one of two conclusions: 

Either, as Mr. Smathers just said, there is a political agenda 
here. Somebody is trying to keep certain people from voting or 
make it harder for them to vote. 

Or another conclusion: There is terrible voter fraud in Florida. 
Something had to be done to the laws. 

So, Supervisor McFall, what has been your experience when it 
comes to voter fraud in your jurisdiction or others and whether it 
has addressed anything that you have seen with this new law? 

Ms. McFall. Well, Senator, it is not because of voter fraud be- 
cause voter fraud is not out there. After the 2000 election — and I 
served on the canvassing board, the Bush-Gore recount, in Volusia 
County as a commissioner. After that election, the State of Florida 
implemented the Florida Voter Registration System. That is catch- 
ing a whole lot of duplicates. For instance, moving from Seminole 
to Volusia, I fill out a new application. That will automatically 
catch it. That application also has a four-digit — the last four digits 
of your Social on there or your driver’s license number. That has 
to be matched before that voter is activated as an eligible voter. 
There is not fraud in the voter registration process, and personally 
I do not care who hands in applications. If the applications are 
valid, it will show. If it is not valid, then they will be caught as 
well. And we have a great relationship with our State’s attorney, 
so it is not fraud. 

Chairman Durbin. Do either of the other two witnesses dis- 
agree? 
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[No response.] 

Chairman Durbin. Well, then let me ask this question of you, 
Supervisor Ertel. You have said, and I quote you, “We are in the 
opportunity business.” Reducing the number of days for early vot- 
ing, does that increase opportunity or decrease opportunity? 

Mr. Ertel. It depends on how you look at it. 

[Laughter.] 

Chairman Durbin. Please. 

Mr. Ertel. Pause for laughter. It depends on how you look at it, 
because, you know, the new early voting laws — the old voting laws, 
by the way, had 96 hours of early voting. The new early voting 
laws allow each supervisor the discretion of having up to 96 hours 
of early voting. So, you know, we — which, by the way, if we do — 
I first registered to vote in 1987 for the 1988 election, so that 
makes me 42 if anyone is doing their math. You know, when I first 
voted, there was no early voting. In 1992, when President Clinton 
was elected, there was no early voting. In 1996, when he was re- 
elected, there was no early voting. And, you know, we go down the 
entire process there. So, I mean, early voting is a new phenomenon. 

Absentee voting, the increase in absentee voting, is also some- 
thing that is new over the past several decades where folks have 
excuse-free absentee voting. So, you know, back when I first reg- 
istered to vote and years and years before that, and as you men- 
tioned, you used to have to have an excuse to vote absentee. You 
had to promise, “I am going to be at the doctor’s office.” 

Chairman Durbin. So is it your conclusion then that these 
changes in absentee voting and early voting have created more op- 
portunity until this new law? 

Mr. Ertel. Yeah, those — they created a longer time frame in 
which people can cast their ballot. So, for instance, if you take a 
look back years and years and years ago, there was 12 hours to 
vote — 12 hours to vote. Now we have 96 plus 12 hours to vote. Peo- 
ple used to always complain about why is voting only on Tuesdays. 
Well, voting is not only on Tuesdays. Voting is on Saturday, Sun- 
day, Monday, Tuesday, Wednesday, Thursday, Friday, Saturday, a 
couple days off, and again on Tuesday. 

Chairman Durbin. But not Sunday. Let me ask you this ques- 
tion — 

Mr. Ertel. Well, actually. Senator, I do not believe that — I do 
not know if — in fact, I did some research. Of all of the Senators on 
the Committee, and I say this with full respect, I do not believe 
that any of the States of any of the Senators on this Committee 
have Sunday early voting the day before the election. 

Chairman Durbin. We have early voting in Illinois. We have not 
restricted it. We have expanded it, and I am behind expanding it 
even more. I think we should give people as much opportunity as 
possible. 

Mr. Ertel. I do not think it is on Sunday, though. Senator. 

Chairman Durbin. Let me ask you this question: In terms of 
Seminole County, you have some discretion under this new law 
about how long you will be open during that early voting period. 
What are you going to do? 

Mr. Ertel. In November? 
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Chairman Durbin. Sir, will you commit to opening early voting 
locations at the maximum number of locations in Seminole County 
and keeping them open and available to voters for the maximum 
number of days, 8 days, 96 hours, as allowed under the new law? 

Mr. Ertel. Absolutely. In the November election we are going to. 

Chairman Durbin. Good. 

Mr. Ertel. In this election we do not have those 12 full hours 
of early voting. We have from 10 to 6. In the November election we 
absolutely will. And if I can add one more thing about early voting. 

Chairman Durbin. Go ahead. Sure. 

Mr. Ertel. Thank you, sir. In years past, we were one of the 
only counties in the State that had early voting on the Sunday be- 
fore the election. We saw a higher turnout — again, not because it 
was on Sunday but because it was the final day of early voting. As 
people are realizing, as the campaigns are coming to a conclusion, 
folks are realizing, “This is my last chance to go to the polls early.” 

Chairman Durbin. Let me ask you about the overture which you 
made to the League of Women Voters when they said they were 
going to cancel registration. That was a noble gesture on your part, 
and did you make the same overture to other organizations that 
had historically been engaged in voter registration, nonpartisan 
voter registration? 

Mr. Ertel. Not only did I make it personally, I put out a news 
release and said, “Do not cancel your registration drive. We will go 
there” — and we have done it for the past year in places, and folks 
have called us on the offer and said, “Absolutely, we would love for 
you to do that and come and do the voter registration drive for us.” 

Chairman Durbin. That was not required by law, though, was 
it? 

Mr. Ertel. I wish that all supervisors in the State would do 
that, and I think they will. I really do, because, I mean, I know 
every single supervisor of elections in the State of Florida, and I 
know that they are all very dedicated to the process. 

Chairman Durbin. Was that required by law? That was my 
question. 

Mr. Ertel. No. I mean, it is also not required by law for a super- 
visor of elections to show up to work every single day, but we do 
because we are dedicated and we love the process. 

Chairman Durbin. So the point I am trying to get to is when we 
are talking about protecting people’s rights and we want some 
guarantee of consistency and uniformity, your overture to the 
League of Women Voters, as noble as it was, is not required of 
every supervisor of elections. Is that true? 

Mr. Ertel. To me, writing the League of Women Voters and of- 
fering that was not because of Florida law. It is because of my 

Chairman Durbin. That is the point. 

Mr. Ertel [continuing]. Dedication to the process. 

Chairman Durbin. That is my point. I thank you for that very 
much. 

Let me turn over the questioning to my colleague Senator Nel- 
son. 

Senator Nelson. Thank you, Mr. Chairman. 

Ms. McFall, you noted that there was no consultation between 
the Florida Legislature and the supervisors of elections on the 
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changes to the voting laws, and I am quoting from your testimony, 
“It was almost as if the deal was done.” This has been reiterated 
in the press by other supervisors of elections and has been reiter- 
ated in other statements submitted for the record. 

So no one reached out to you in getting your opinion when this 
legislation was being considered? 

Ms. McFall. No one. Not even the Volusia delegation, which I 
have a great relationship with. That is one of the first times I have 
not heard from anyone. 

Senator Nelson. It is my understanding that on early voting, 
which, as I noted in my earlier comments, because of the horrible 
experience that we had in 2000, in order to make it easier to vote 
early voting was enacted and made it easier for seniors, for single 
moms, you go down the list, for people who are renters, for people 
who have to work long hours, sometimes two jobs to make ends 
meet, and they could then have a day where they could find it con- 
venient to go and vote. And it is my understanding that allowed 
96 hours of early voting. 

Am I correct that this new law under the discretion of the indi- 
vidual supervisors of elections can cut that down to 48 hours, one- 
half? 

Ms. McFall. Yes. Yes, the minimum allowed is 6 hours per day. 

Senator Nelson. You talked in your statement about the impact 
of the law on the actual administration of elections. How much do 
you expect to spend beyond what you normally spend in order to 
comply with this new law? 

Ms. McFall. I am either going to have to pretty much double my 
early voting staff or, again, as I mentioned earlier, pay the over- 
time. Right now I have five sites, one in each county commission 
district. Each site costs about $15,000 to keep open — to open, keep 
open, and close. At my office it is a little less, so I am guessing that 
is going to probably get up to about the $25,000 range per site per 
election. 

Senator Nelson. You had written a guest column for one of the 
newspapers last year when this thing started happening in the 
press about the Volusia County High School teacher, and you said 
you saw the new law as so egregious that you felt you had to bring 
it to the attention of interested citizens. And that is not easy for 
you. You are going against your particular preference of a political 
party. What aspects did you find the most egregious? 

Ms. McFall. Well, the most egregious I found was it was done 
in the name of voter fraud, but I found that I was turning down 
Republican club presidents, I could not give them applications; 
Democratic club presidents. I was turning down the NAACP. I was 
turning — coming in to get applications. They had to be registered 
as a third party in order to receive these applications. 

Then if they went and registered as a third party, came back, 
then I had to spend 2 days, my staff, putting their number on the 
back of the application. I mean, this is somewhat demeaning to 
people I have known for 30 years, that we had to resort to sitting 
in a little room putting numbers on the back of the applications. 
It had to be their number. And then they had to come back in and 
see me or my registration division when they had their applications 
to make sure they got them in within the 48 hours. And then the 
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coup de grace is I have to turn them in because they did not com- 
ply. That is what is so heartfelt about this. You know these people. 
They are your constituents. They are good people. And you had to 
turn them in. 

Senator Nelson. And on the previous question, if my mathe- 
matics is correct, you are talking about per election it is at least 
going to cost you $50,000 more. 

Ms. McFall. I would say easy. 

Senator Nelson. In your testimony, you also suggest that the Di- 
vision of Elections is going to receive double the amount of provi- 
sional ballots because of this new law. Based on your experience, 
what are the key factors that lead you to believe that the number 
will be so high? 

Ms. McFall. Well, I mentioned earlier that Volusia County has 
the five universities in the county. The most active campus is Be- 
thune Cookman. They literally have a march, a festival on campus 
on a certain day during early voting, and they march the 2 V 2 miles 
to early voting in a block. Two to three thousand young people are 
marching to go vote. Seventy percent of those kids have something 
wrong with their voter registration. Maybe they moved from one 
dorm to the next, something like that. 

So you could see where it is going to be even worse because if 
it is an out-of-state — if someone moves from Broward to Volusia, 
that is now going to be a provisional ballot. We are planning on 
doubling our provisionals because of this. 

Senator Nelson. You testified that fraud is not a legitimate rea- 
son for changing the law, and I am curious. It seems like that Flor- 
ida was very progressive in having a Florida voter registration 
database that is available to the public. Tell us about this database 
and how that helps you as a supervisor avoid fraud. 

Ms. McFall. On election day or early voting, anywhere else I 
can pull up FVRS, Florida Voter Registration System, as can Mr. 
Ertel, and see who is registered anywhere in the State. Anywhere 
in the State. So if someone moved from Miami-Dade to Volusia, we 
could call Miami-Dade instantly and tell them this person now 
lives in Volusia. And that is what is done. That is the process. 

Not only that, as part of the database creation, we have a closer 
relationship with DMV, we have a closer relationship with Vital 
Statistics, if a person passes away. It is a much, much closer — we 
are talking to each other, the governmental agencies, and that is 
a good thing. 

Senator Nelson. And that database was paid for by Florida tax- 
payer dollars. 

Ms. McFall. Actually, most of it was HAVA dollars. Help Amer- 
ica Vote Act, the Federal program. 

Senator Nelson. And it is to your credit that you interrelate all 
of that. 

Mr. Chairman, I do not want to overstate my time, so I will 

Chairman Durbin. Take the time that you need. Senator Nelson. 
I will ask a question or two if you would like to come back. 

Senator Nelson. Please. 

Chairman Durbin. Supervisor McFall, I am really struck by this 
teacher who clearly was trying to do the right thing. You say she 
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was a woman who waited a couple weeks after the voter registra- 
tions to turn them in. 

Ms. McFall. Right. 

Chairman Durbin. Which I assume under the old law would 
have been perfectly fine. 

Ms. McFall. She would have had 14 days under the old law. 

Chairman Durbin. And because she waited, she was out of com- 
pliance with the new law, and you were forced to submit her name. 
To whom did you submit her name? 

Ms. McFall. The Secretary of State. 

Chairman Durbin. Do you know what happened after that? 

Ms. McFall. Because of the publicity, I am afraid, he sent her 
a warning letter, and the letter was very patronizing, because they 
sent me a copy of it. And it was a slap on the wrist, but do not 
ever do it again, is exactly what he said in that letter. 

Chairman Durbin. What happened to those registration forms? 

Ms. McFall. We enter them. By law, we are required to enter 
the forms. And I will tell you. Senator, if that person, if Jill, the 
teacher, were not so honest and came in and just put them on the 
counter, we would not have known who handed those in. Not only 
that, she mailed them in with her return address on the envelope. 
If she wanted to commit fraud, she did not have to put a return 
address on it. Plus, she called my office to check to see if we got 
them. So, I mean, there was no intent whatsoever. 

Chairman Durbin. It seemed like a good-faith effort on her 
part 

Ms. McFall. I truly believe that. 

Chairman Durbin. — to do something which most of us would ap- 
plaud. 

Ms. McFall. Right. 

Chairman Durbin. Supervisor Ertel says the problem in Volusia 
County is you should be deputizing school principals. 

Ms. McFall. Well, I am glad you brought that up. My principals 
do not necessarily want that responsibility. Their superintendent 
and their school board said, “We do not want to take that liability,” 
because there is that $1,000 fine. So a typical high school might 
have 100 teachers, 150 employees. If they are out doing voter reg- 
istration, that principal is now responsible. 

Chairman Durbin. Do you think that people who register should 
have a genuine concern about the penalties under the new law if 
they register improperly? 

Ms. McFall. Oh, I would think so, yes. 

Chairman Durbin. Would you consider that perhaps not just a 
concern but perhaps a fear? 

Ms. McFall. Certainly, especially for teachers who are working 
paycheck to paycheck. 

Chairman Durbin. Supervisor Ertel, is Supervisor McFall guilty 
of fear-mongering? 

Mr. Ertel. I think Supervisor McFall is doing everything in her 
county the way that she can do it. What she is not doing is trying 
to scare people into believing that their vote is not going to count. 

I want to make one small correction. Our principals are not 
under the third-party voter registration rule. They are actually 
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deputy supervisors of elections, so they do not have the onus of any 
sort of fine or anything like that. 

So, no, I do not believe she is fear-mongering. What I do hear, 
though, throughout the country and the cold facts are, in every sin- 
gle election at least half of the candidates lose, and not all of them 
want to blame their own campaign. So what they do is they look 
at the process. And I am not talking one side or another. I am talk- 
ing every election, all sides. So they want to take a look at the 
process. So I think that as election supervisors and election admin- 
istrators, it is our role to make sure that the process is as trans- 
parent and as opportunity-based as possible. 

Ms. McFall. Senator, if I may? 

Chairman Durbin. Certainly. 

Ms. McFall. We have to ask ourselves the question: Why do we 
have to deputize principals? This is a bad law. So why do we have 
to circumvent ourselves and try and make a bad law a good law? 
It is a bad law. 

Mr. Ertel. And if I might add. Senator? 

Chairman Durbin. Of course. 

Mr. Ertel. I agree that that portion of the law — if they do a re- 
write of the law, I hope that they exempt the teachers and the 
principals from that because that is — ^you know, our high school 
juniors and seniors go there 5 days a week. They should be able 
to register to vote there. 

Chairman Durbin. How about the League of Women Voters? 
Would you exempt them, too? 

Mr. Ertel. We work hand in hand with our League of Women 
Voters. 

Chairman Durbin. I am asking if you would exempt them in the 
law. 

[Laughter.] 

Chairman Durbin. Mr. Smathers, there have been charges here 
of fear-mongering and misstating the impact of this law. You have 
been around long enough — and we are about the same age group 
here — to recall some of the early days in our lives when voting was 
truly suspect and under restrictions and people faced obstacles that 
American citizens should not have to face. Is it fear-mongering to 
be mindful of that and to suggest that any new law should be 
viewed in that same context? 

Mr. Smathers. Sir, I think that our past is well known, and I 
would not agree in part with the statement that there is fear- 
mongering. 

First of all, I would like to congratulate the supervisor for what 
he has done in Orange County and also the supervisor for what she 
has done in Volusia County. In my contact with the supervisors of 
elections 

Chairman Durbin. Seminole, I believe. 

Mr. Smathers. Excuse me. I apologize. I was thinking of Bill 
Cowles. 

Chairman Durbin. Here I am correcting him, and I am from Illi- 
nois. What do I know? 

Mr. Smathers. But I also talked with Bill Cowles, but several 
points. 
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First of all — and I said it in my statement, and I think every- 
body — at the local level, the supervisors of elections, the vast ma- 
jority, are leaders in the efforts to expand voter registration oppor- 
tunities as well as ensure that every ballot is counted. And that is 
not the question, I think, before the Committee. The question be- 
fore the Committee is the State law, and as Ann said, you know, 
the problem is that the State law is bad and the supervisors of 
elections are having to trip all over each other so that they will not 
fall into the problems. 

I was speaking to a Republican of a very large county, and as 
I was talking to him, he said, “Just yesterday a black church want- 
ed to have a voter registration drive, and I went out there person- 
ally to ensure that it could be done and they would not have to fall 
under the law.” 

So what is happening, because they are eliminating the efforts 
of private volunteer registration organizations, the burden is not 
falling on the supervisor of elections, which is contrary to what we 
want to see. And the question would be, while that supervisor in 
that large county can help one church, what happens right before 
the general election when there are 20 or 50 churches and other 
organizations who want to go out and register voters? They cannot 
send their overpressed people who are trying to prepare for the 
election out to help these volunteer organizations. They just do not 
have the manpower. And it is expensive in these times when local 
governments are so strapped for money. 

So while we do have a great law, this is a regression, and the 
issue, I think, is how we are regressing. I am sorry. I went too far. 

Chairman Durbin. No, you did not. I am glad you gave a com- 
plete answer on that. 

Here is what I draw from the first panel. No one is acknowl- 
edging any evidence of voter fraud that led to these changes. No. 
1 . 

No. 2 , it will impose an additional hardship on supervisors, in 
your case. Supervisor McFall, up to $50,000 a year that your office 
will have to absorb, taxpayers will have to absorb. 

It also creates at least some hardship on voters and potential 
voters, restricting the opportunity for early voting — as we say, the 
“opportunity business” — restricting the opportunity to 8 days, a sit- 
uation where you have limited locations. There are many locations 
Supervisor McFall noted, which all sounded reasonable to me, good 
places to register people to vote, which you cannot do under the 
current situation. And this third-party registration issue where it 
takes an extra effort by the supervisor of elections to find a way, 
as Mr. Smathers just said, around the law’s provision to allow peo- 
ple to in good faith register those who are 100 percent legal and 
eligible to vote. That is what it boils down to. 

So a new, unreasonable hardship, from my point of view, is being 
created on voters in the State of Florida. I do not see why we would 
do that in this day and age. There are people literally fighting and 
dying as we sit here for the right to vote in countries like Syria, 
and we are finding ways to restrict the right to vote? That to me 
is not consistent with where we ought to be going. 

[Applause.] 

Chairman Durbin. Senator Nelson. 
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Senator Nelson. Mr. Chairman, I know you need to get on to the 
second panel. I would just like, if I could, just one line of ques- 
tioning. 

Mr. Ertel, on page 2 of your testimony, under discussing early 
voting, you say, “Based on my data from this very election. . .” 
What is the source of that data? 

Mr. Ertel. The data of who has cast a ballot. 

Senator Nelson. And you are talking about this Presidential Re- 
publican primary election? 

Mr. Ertel. Yes, Senator. 

Senator Nelson. So how many days of early voting is your 
databased on? 

Mr. Ertel. It is based on the first 5 days. I had to turn this in 
by yesterday, so it is based on the first 5 days of early voting. 

Senator Nelson. OK. I have been able to read some of the testi- 
mony of the second panel, and I think what you are going to see 
painted is a picture showing that certain groups, in fact, are being 
excluded by constricting the days, what is 96 hours down to halC 
48 hours, as well as constricting certain days to vote, as well as the 
out-of-county-residence requirement of identification, is going to ex- 
clude certain people. So if Supervisor Ertel is basing his testimony 
on 5 days of present voting in a Republican primary where there 
is a limited turnout, then I think the record should reflect that. 

Mr. Ertel. And, Senator, if I may? Thank you, sir. I just did the 
query based on what we saw on the turnout among the African- 
American community and the Hispanic community. To me it does 
not matter what the party affiliation is. So the facts are about the 
African-American and the Hispanic community, immaterial of 
party affiliation. 

Chairman Durbin. I, too, have reviewed the testimony in the 
next panel, and I think you will find that there is a dispropor- 
tionate turnout on the last Sunday from African-Americans and 
Hispanics, and, clearly, you could not have calculated the last Sun- 
day because you are only 5 days into this. So we will wait and 
bring in all the testimony, but let me at this point bring this panel 
to a close and give special thanks to all three of you. Supervisor 
McFall, Supervisor Ertel, and Mr. Smathers, for joining us, and we 
will now ask the second panel to come forward. Thank you. 

[Applause.] 

Chairman Durbin. Please do not get comfortable. If you would 
not mind raising your right hand, please. Do you affirm the testi- 
mony you are about to give will be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. Parks. I do. 

Ms. Pemberton. I do. 

Mr. Smith. I do. 

Mr. Wilkes. I do. 

Chairman Durbin. Thank you. The record should reflect that all 
four witnesses answered in the affirmative. 

Our first witness is Daniel Smith. He is a professor of political 
science at the University of Florida. Dr. Smith has published more 
than 40 scholarly articles, several books on subjects like direct de- 
mocracy, campaign financing, and voting rights. He received his 
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Ph.D. in political science from the University of Wisconsin-Madi- 
son — go, Badgers — and his B.A. from Penn State University. 

Dr. Smith, the floor is yours. 

STATEMENT OF DANIEL A. SMITH, PH.D., PROFESSOR OF PO- 
LITICAL SCIENCE, UNIVERSITY OF FLORIDA, GAINESVILLE, 

FLORIDA 

Mr. Smith. Chairman Durbin, Senator Nelson, distinguished 
guests, and the rest of the audience, thank you for inviting me to 
testify today. My name is Daniel Smith. I am professor of political 
science at the University of Florida. My collaborator on this project. 
Professor Michael Herron at Dartmouth College, could not be here 
today. 

I come here today as a scholar, not as a partisan or a citizen ac- 
tivist. In my opinion. House Bill 1355 will likely hinder voter par- 
ticipation in Florida. 

First, with respect to early voting, the law reduces the number 
of days, as we have heard, from 14 to 8 and eliminates the final 
Sunday voting immediately preceding election day. The law also al- 
lows elections supervisors to reduce from a required 96 hours to as 
few as 48 hours of early voting. That is how many hours they must 
be open — 48 hours. 

The effects are real. In this current election. Presidential pref- 
erence primary, there are 6 fewer days of early voting under the 
8-day period as opposed to the 14-day period during the Presi- 
dential primary in 2008. That is a drop in net of early voting hours 
of about 30 percent across the 67 counties. 

Early voting is incredibly popular in Florida. In the 2008 general 
election, more than half of the 8.3 million Floridians who voted did 
so prior to election day, including some 2.6 million voters who cast 
early in-person ballots. Based on our analysis of early voting pat- 
terns from the 2008 general election, H.B. 1355 is likely to have 
a differential effect on various demographic groups. This first slide 
shows the percentage of racial and ethnic groups that did not and 
that did vote early in 2008. What you can see and what is notable 
is not only the large share of early voters who are African-Amer- 
ican, about a fourth of all early voters were African-American, but 
that more blacks cast early ballots in 2008 than actually did on 
election day in the 2008 general election: 575,724 as opposed to 
520,031. 

The next figure plots the composition of the early voting elec- 
torate by day by race and ethnicity over time from October 20 
through November 2, 2008. It is clear when you look across the 
lines that the fraction of whites drops on the first Sunday and the 
second Sunday as a proportion of the early voting electorate, and 
that the percentage of African-Americans and Latinos, represented 
by the triangle and the dot, spike up on those two Sundays. Afri- 
can-Americans accounted for 30 percent of early voters on the final 
Sunday, even though they comprise only 13 percent of the state- 
wide electorate. Hispanic voters, who comprise just 11 percent of 
the statewide electorate in 2008, accounted for 20 percent of early 
voters on that final Sunday. 

The next slide shows clear age differences with respect to who 
voted early in 2008. Older voters tended to vote earlier during the 
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period of the first 5 days which have been now lopped off. Many 
of our seniors like to get their voting done early in those first 5 
days. But what you see is the incredible spike up on the Friday and 
Saturday and Sunday relative to their population of younger vot- 
ers, those under 22, and they disproportionately voted on that final 
Sunday. If you look at the squares, those who are under 22 made 
up a much higher proportion of those who voted on that final day 
relative to their small numbers compared to the seniors and those 
between 23 and 65. 

The next slide shows that voters who registered in 2008 — we had 
a massive registration increase in 2008 and 2007, but this just 
looks at 2008 — they were more likely to vote in the final week, in- 
cluding the final Sunday, than those who registered before 2008. In 
short, the law has reduced the number of early voting days, has cut 
in half the required number of voting hours, and has eliminated 
early voting on the final Sunday before election day. 

Second, the law potentially dampens the ability of Floridians to 
register to vote, as we have already heard, and places burdens on 
these third-party entities, individuals and groups such as the 
League of Women Voters. And if you actually compare the Sec- 
retary of State’s data from 2007 and 2011 — I would do it for every 
month, but they do not have the data from November 2007 — just 
look at December 2007 registration rates compared to December 
2011 registration rates. It is almost a 50-percent drop of the num- 
ber of valid registrations that were put in. The statistic on there, 
the 90.8 percent versus the 89.6 percent, indicates that actually 
under House Bill 1355 there were less valid registrations sub- 
mitted even though the League of Women Voters and other third- 
party entities are not involved. They are clearly not the reason why 
10 percent, roughly, of all submitted forms are not valid. 

The last slide — and this goes directly to Supervisor Ertel’s com- 
ments — looks at provisional ballots. The dirty little secret in Flor- 
ida is that most provisional ballots do not count. In the 2008 gen- 
eral election, less than half of all provisional ballots cast were actu- 
ally deemed to be valid: 35,635 provisional ballots were cast, local 
canvassing boards after the election only validated 17,312 ballots. 

There is tremendous variation across the counties. Some, like 
Hillsborough County here, have a fairly high percentage of provi- 
sional ballots cast, around 60 percent. Others, however, reject dis- 
proportionately the number of provisional ballots cast. For exam- 
ple, only 6.3 percent of provisional ballots cast in Broward County 
in the 2008 general election were deemed to be valid by the can- 
vassing board. Thousands of votes were not counted. And only 227 
of the 740 provisional ballots cast in Mr. Ertel’s Seminole County, 
30.7 percent were actually deemed to be valid by his canvassing 
board. There are huge variations. Some of our counties, mostly 
small, have 100-percent validation rates of provisional ballots. As 
the other supervisor of elections, Ms. McFall, said, we are going to 
probably see a rise in provisional ballots. 

To conclude, in our opinion the new law will likely have a nega- 
tive differential effect on early voting across many demographic 
groups in Florida, including racial and ethnic minorities, as well as 
youth. The law appears to be hindering third-party registration ef- 
forts and does not help to reduce the percentage of invalid registra- 
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tion forms that are submitted. And it may cause the number of pro- 
visional ballots, most of which currently go uncounted, to increase. 
Overall, then, a case can be made for Congressional oversight on 
H.B. 1355 as it places considerable burdens on the right of citizens 
to vote in the Sunshine State. 

We thank you again for the opportunity to testify, and I look for- 
ward to answering any questions that you may have. 

[The prepared statement of Mr. Smith appears as a submission 
for the record.] 

Chairman Durbin. Thanks, Professor Smith. 

Mr. Daryl Parks is here to testify. He is co-founder and man- 
aging partner of the law firm of Parks & Crump in Tallahassee, 
currently serving as president of the National Bar Association. He 
has held leadership positions, served on boards of a number of or- 
ganizations. He received a bachelor’s degree in political science and 
economics from Florida A&M University where he was student 
body president and founded the National Coalition of Black College 
Student Governments, received his law degree from Florida State 
University. 

Mr. Parks, please proceed. 

STATEMENT OF DARYL D. PARKS, PRESIDENT, NATIONAL BAR 
ASSOCIATION, TALLAHASSEE, FLORIDA 

Mr. Parks. Thank you very much. My name is Daryl Parks. I am 
the president of the National Bar Association, which is the largest 
association dedicated toward the advancement of black attorneys 
and judges in the Nation, enjoying a very strong history of civil 
rights and voter empowerment advocacy. I want to thank Senators 
Durbin and Nelson and the entire Senate Judiciary Subcommittee 
for convening this important forum to examine the alarming con- 
sequences of Florida’s law, H.B. 1355, which restricts early voting 
and overly burdens third-party groups in their efforts to help reg- 
ister people to vote. 

In light of the many years of working in Florida and my work 
with the NBA, I greatly appreciate this opportunity to comment 
upon the negative effect H.B. 1355 will have upon the right to vote 
and, in particular, the disparate impact it will have upon the vot- 
ing rights of members of the African-American community. 

The proliferation of oppressive voting laws sweeping this Nation 
by many accounts is just as insidious as the Jim Crow laws of the 
1950’s, if not worse. Nearly 50 years after Bloody Sunday in 1965 
when Alabama Governor George Wallace sicced State troopers on 
civil rights archers attempting to cross the Edmund Pettus Bridge, 
we are once again fighting attacks against our fundamental right 
to vote. 

The statistics have been well cited. According to the recent study 
released by the Brennan Center, over 5 million voters could be kept 
from polls due to new voting laws. Florida’s laws are particularly 
troubling because, as we will hear more from my other colleagues 
on this panel, these new restrictions are clearly targeted against 
certain communities. These communities include mainly African- 
Americans and Latinos, but also students, people with disabilities, 
the elderly, and other minority populations. Today I will focus pri- 
marily on the impact upon the African-American community. 
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The significant and projected impact of this legislation cannot be 
emphasized enough. These restrictions will drastically change the 
electoral landscape. Black and Latino voters today make up 20 per- 
cent of the vote nationwide and are projected to rise to 45 percent 
by 2050. This is a critical swing vote in many States, and it is 
through this lens that we must consider the utility and impact of 
H.B. 1355 in a Presidential swing State like Florida. 

H.B. 1355’s impact on African-American community. Restrictions 
burdening third-party groups helping people register to vote. Sta- 
tistics. The improvements in voter registration seen in the African- 
American community were in large part a result of focused efforts 
by third-party voter registration groups to register new and under- 
represented classes of voters. 

In Florida, the U.S. Census Bureau data from the 2004 to 2008 
election cycle show that African-Americans relied on third-party 
registration drives more than white voters and that minority reli- 
ance on such drives is greater in Florida than elsewhere in the 
country. In fact, African-American citizens in Florida are more 
than twice as likely as white voters to register to vote through pri- 
vate drives. 

Some of the data is startling. In 2004, while 6.6 percent of non- 
Hispanic whites in Florida indicated they registered through pri- 
vate drives, 17.4 percent of African-Americans and 18.9 percent of 
Hispanic voters in Florida registered in this manner. In 2008, 
while 6.3 percent of non-Hispanic white registered voters in Florida 
were registered through drives, 12.7 percent of black voters and 
12.1 percent of Hispanic registered voters and 6.3 percent of white 
voters were registered through drives. 

Restrictions limiting early voting. Restricting early voting oppor- 
tunities will also have a significant negative effect on the African- 
American community voting. In the 2008 general election, not only 
did African-Americans cast more early in-person ballots than they 
cast on election day, but African-Americans accounted for a much 
greater proportion of the early voting electorate than they did on 
election day. 

This is why H.B. 1355 is particularly alarming. As my colleague 
Daniel Smith has just stated, African-Americans only make up 13 
percent of the population, but they made up 22 percent of the ac- 
tual voting electorate, with a high percentage voting during the 
early voting period. This is because of programs like Souls to Polls 
where our efforts in the African-American community is to encour- 
age participation. H.B. 1355’s restriction preventing voting on the 
Sunday before the election is a direct effort to undermine such pro- 
grams. 

Historically, places of worship within the African-American com- 
munity allowed their members to travel to voting sites from 
church. In an effort to encourage voting within their community, 
church leadership would organize different initiatives called “Souls 
to Polls” within their church that would emphasize the importance 
of exercising the right to vote in sermons, register youth member- 
ship to vote, and encourage them to participate in the electoral 
process, invite local leaders to speak to their membership about the 
importance of voting, and more importantly, these efforts would 
culminate on the Sunday before the election that would organize 
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bus trips and/or car pools to the polls on the Sunday before the 
election. In addition, when resources were available, churches 
would provide transportation for non-members to voting polls as 
well. 

Statistical evidence shows that African-Americans participated in 
voting drives of this nature in proportions far greater than whites. 
In fact, 33.2 percent of those who voted early on the Sunday before 
election day during Florida’s 2008 general election were black, 
whereas blacks only constituted 13.4 percent of all early voters for 
all voting days. 

In conclusion, the 2010 elections reinforced what we have known 
since November 2000. Our system of election administration needs 
reform, and efforts to deny minority voters full access to the fran- 
chise persists. Restrictions on early voting and voter registration do 
little to secure our electoral system, yet a lot to create more bar- 
riers and problems for elderly voters. The National Bar Association 
will continue to aggressively protect the right to vote for all voters 
and work to ensure the enforcement of our Nation’s voting rights 
laws. We urge State lawmakers to focus on passing legislation that 
addresses real problems such as deceptive practices or compromises 
the voter registration system instead of disregarding or under- 
mining the very right that so many have fought and died for. 

Thank you. 

[The prepared statement of Mr. Parks appears as a submission 
for the record.] 

Chairman Durbin. Thank you, Mr. Parks. 

Brent Wilkes is the national executive director for the League of 
United Latin American Citizens. He has worked in various capac- 
ities for LULAC since 1988 and assumed the newly created posi- 
tion of national executive director in 1997. He currently serves as 
Chair of the Civil Rights Committee of the National Hispanic Lead- 
ership Agenda, graduated from Dartmouth with a major in govern- 
ment and philosophy. 

The floor is yours. 

STATEMENT OF BRENT A. WILKES, NATIONAL EXECUTIVE DI- 
RECTOR, LEAGUE OF UNITED LATIN AMERICAN CITIZENS, 

WASHINGTON, DC 

Mr. Wilkes. Thank you. Chairman Durbin, Senator Nelson, and 
members of the Judiciary Committee for bringing this important 
issue to our attention and allowing us to testify today. 

My name is Brent Wilkes, and I am the national executive direc- 
tor of the League of United Latin American Citizens. We were 
founded in 1929, and we are known as the largest and oldest His- 
panic membership organization in the United States. LULAC is or- 
ganized into more than 900 councils, local grassroots councils. We 
have a presence in Hispanic communities all across the country, in- 
cluding 15 longstanding LULAC councils here in Florida. 

The mission of LULAC is to advance the economic condition, edu- 
cational attainment, political influence, health, and civil rights of 
the Hispanic population of the United States. 

Our volunteer members have been active in Florida for over 50 
years, and many can trace their roots in this State back to when 
it was still a Spanish possession. Matilda Garcia, who is our former 
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State director, is right here, and she has been with us, first joined 
LULAC in the 1950’s, but her family can trace its roots back to the 
1880’s when they were one of just 17 families that settled here in 
Tampa. 

Many Americans think that most Latinos just arrived in the last 
decade or two, but the truth is that many of our members have 
never crossed the border. The border crossed them. 

These members have for decades worked with a broad coalition 
of grassroots organizations to improve the quality of life for 
Latinos, African-Americans, Native Americans, Asian Americans, 
women, seniors, and youth to ensure that the communities that we 
represent can fully participate in the democratic process and live 
th© d.I*69.IXl 

LULAC in Florida has worked with the NAACP, the ACLU, the 
League of Women Voters, Rainbow/PUSH, Rock the Vote, Mi 
Familia Vota, State Voices of Florida, Democracia, NCLR, the Flor- 
ida Public Interest Group Education Fund, and many, many other 
groups to help register and bring to the polls American citizens 
that have traditionally been underrepresented and in many cases 
deliberately excluded from Florida’s democratic process. Together 
these organizations work to register tens of thousands of voters 
across the State that the State of Florida has failed to register or 
in many cases has actually purged from the voter registration rolls 
without explanation. 

Unfortunately, Florida’s H.B. 1355 is really a transparent at- 
tempt to discourage Latino, African-American, senior, youth, and 
other vulnerable populations in Florida from registering to vote 
and to suppress those populations from participating in Florida’s 
democratic process. 

In the words of Reverend Charles Mckenzie of Rainbow/PUSH 
and a resident of Tampa, the law is a “conspicuous and egregious 
assault on the right of all Floridians to vote.” 

Denise Velazquez Marrero, who is the executive director of State 
Voices of Florida, calls it “legislative voter suppression.” 

And Howard Simon of the ACLU states that with the passage of 
H.B. 1355 and bills like it, Florida has now become the capital of 
voter suppression and voter disenfranchisement in the United 
States. 

The provisions of this law are unnecessary, restrictive, and puni- 
tive. None of them address the few instances of voter irregularities 
that have taken place in Florida. In our opinion, they will actually 
make it much more likely that inadvertent mistakes will be made 
because of the unrealistic and unnecessary deadlines the bill re- 
quires for filing voter cards. In fact, the law’s only effect would be 
to narrow the civic engagement of Latinos, African-Americans, 
youth, seniors, and vulnerable populations. 

By requiring third-party voter registration organizations to sub- 
mit voter registration applications within 48 hours of receipt in- 
stead of the 10 days provided in the previous law and imposing a 
fine of $50 for each failure to comply that could lead to fines as 
high as $1,000, the authors of H.B. 1355 without a doubt have 
sought to punish the broad coalition of organizations engaged in 
voter registration in Florida. 
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The authors of H.B. 1355 had to be aware of the fact that more 
than one-third of voters that were registered through third-party 
drives in 2008 were racial minorities, and they knew that this pro- 
vision in H.B. 1355 would greatly discourage our volunteers and 
staff from registering voters in the State. Just as alarming, the 
new deadline actually makes it much more likely that mistakes 
will be made on voter forms because we will not have the time to 
do our due diligence and ensure that the forms are completed com- 
pletely and accurately. 

When LULAC registers voters, we have them checked by super- 
visors and entered into a database designed to catch the mistakes 
on the forms. This process takes time, which we no longer have 
thanks to H.B. 1355. 

There is also great confusion on how the 48 hours are to be cal- 
culated. Do applications filed after hours, on weekends, and Fed- 
eral holidays count? I just learned this morning that Florida count- 
ed the Martin Luther King Jr Holiday as part of the 48 hours to 
submit the voter forms. What an incredible, shameful act to take 
the holiday in honor of a man that did more than any other Amer- 
ican to champion the cause of minorities and disenfranchised and 
use it as a weapon to attack those of us who are attempting to fol- 
low in his footsteps and realize his mission. 

We believe without question that this provision is a retrogressive 
policy in violation of the Voting Rights Act and creates a significant 
barrier for racial and language minority voters in Florida who are 
protected under the Voting Rights Act. 

Second, the reduction of the number of days for early voting from 
18 days to 8 days is a transparent strategy to impact minority vot- 
ing. I know one of your previous panelists mentioned that he did 
not think this would impact minority voting, but the loss of Sunday 
voting in particular was clearly done to end the tradition of Latino 
and African-American voters from going to the polls after church. 
As Ben Jealous, the president of the NAACP has said, “Latino and 
African-American pastors in Florida have encouraged their con- 
gregations to discharge their civic duty after they took care of their 
spiritual responsibility.” H.B. 1355 makes that impossible. 

Third, Florida families, especially minority families, have been 
hit hard by the foreclosure crisis, and many families losing their 
homes have had to move across county boundaries. H.B. 1355 adds 
insult to injury by preventing and making it very likely that these 
families will not be allowed to vote because they are going to go 
to the polls — they are used to being able to change their address 
right there at the polls — and they are going to have to file a provi- 
sional ballot, which we just heard probably will not be counted. 

The Latino and African-American communities in Florida are di- 
verse and growing in number every election cycle, yet our voter 
registration rates do not reflect this growth. Out of the 2.1 million 
Latinos eligible to vote in Florida, only 1 million are registered to 
vote. This law will hurt the mission of civic organizations like 
LULAC and many others that are part of our broad coalition, 
where part of our mission is to engage Hispanics and African- 
Americans in the democratic process. The restrictions of the law 
place an unnecessary burden, unreasonable burden on voter reg- 
istration initiatives to register folks who are non-English proficient 
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and whose information must still be verified before submitting the 
voter registration information to the State. 

To the political operatives who helped craft this bill, they are just 
looking at the numbers, and they are just trying to see how they 
can help their political allies, the folks that helped pass the bill, 
get elected. But the fact is for those of us who represent minority 
communities and the disenfranchised, we have fought for many 
years for these rights. We have bled. Early this morning there was 
a press conference in which we talked about how people have lost 
their lives fighting to preserve these rights. To us it is not just 
numbers; it is not just partisan politics trying to get people elected. 
It is realizing the American dream and making sure we preserve 
the promise of America, and we implore you to try to do all that 
you can to protect that right. 

Thank you. 

[The prepared statement of Mr. Wilkes appears as a submission 
for the record.] 

Chairman Durbin. Thank you, Mr. Wilkes. 

Sarah Pemberton is a senior majoring in paralegal studies at St. 
Petersburg College in St. Petersburg, Florida. After graduating, she 
plans to attend law school and pursue a career in intellectual prop- 
erty law. She currently serves as the State president of the Florida 
College System Student Government Association. For more than 50 
years, this association has represented Florida’s 1.3 million commu- 
nity and junior college students at 28 campuses throughout the 
State. 

Ms. Pemberton, please proceed. 

STATEMENT OF SARAH PEMBERTON, PRESIDENT, FLORIDA 

COLLEGE SYSTEM STUDENT GOVERNMENT ASSOCIATION, 

CLEARWATER, FLORIDA 

Ms. Pemberton. Thank you. Chairman Durbin, Senator Nelson, 
other members of the Subcommittee who could not be here today, 
and guests. I am honored to have the opportunity to speak on be- 
half of the students of the State of Florida. 

A top priority of the Florida College System Student Government 
Association is to ensure that our students are actively engaged in 
their civic duties. One of the hallmarks of this engagement is vot- 
ing. The task for FCSSGA is not easy, as it is no secret that stu- 
dents are among the most underrepresented classes of people at 
the polls. H.B. 1355 contains four provisions that present obstacles 
to voter access among this class. They include provisions on early 
voting, provisional ballots, third-party voter registration, and State 
and local primaries. I will address each of these provisions and ob- 
stacles they present to students. In the remaining time, I will ad- 
dress Senate Bill 516 from this legislative session that poses a so- 
lution to the inherent problems with House Bill 1355. 

First, to address early voting. H.B. 1355 includes a provision that 
cuts early voter days from 14 to 8, discontinues Sunday voting. 
Much of this we have already heard today. These new provisions 
will hit the students hard because the lives of these students are 
hectic and busy. In the Florida College System, we can characterize 
our students by CCC, or a card-to-class-to-car experience. 
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One example of the type of student who will he impacted by this 
law is Jane. Jane is a 28-year-old female student in my program. 
She works a full-time job and is also a full-time student. Her day 
begins by going to work at 9:00, she leaves at 5:00, and in the 2 
hours before class, she is prepping and commuting to go to school. 
From there she is in the classroom 7:00 to 9:40. She will be directly 
impacted by the cut of early voter days because she has no time 
in the regular days to ensure that she can vote. Saturday and Sun- 
day voting is essential to students like Jane. 

Next to address provisional ballots. House Bill 1355 provides 
that a voter may no longer change their address at a polling place 
by filling out an affirmation agreement. The State of Florida has 
a unique provision in place that allows students who attend State 
or community college to seamlessly transfer to a university in the 
State of Florida with a full transfer of all credits. This agreement 
between State colleges and universities is an incentive for our stu- 
dents to attend community college first where they will get the 
tools to be successful in university. 

One of the side effects of this agreement is that students will 
often change their county of residence after completing their degree 
at a State college to attend a university in this State. The 2008 
U.S. Elections Assistance Commission survey cited 51 percent of 
provisional ballots were not counted. Students who were partici- 
pating in the democratic process are less likely to participate know- 
ing that their vote has a 51-percent chance of not counting. 

The next provision I would like to add is third-party voter reg- 
istration. One of the numerous provisions H.B. 1355 requires that 
third-party voter registration organizations are required to be reg- 
istered and submit required information. In the event that this pro- 
vision is not met, many, many heavy fined will be levied against 
them. 

Many of the groups that used to participate in voter drives are 
no longer able to do this because they are not able to risk the fines. 
This is especially true for student organizations like mine. College 
campuses’ Student Government Associations are known for having 
voter registration drives on their campuses, and we are no longer 
able to do those things because we as students cannot risk those 
fines. As a result of this, many students who would normally dis- 
cover the political process through their time in college will not be 
engaged in the same way that they have been in years past. We 
will see a decline in the number of students who are registered to 
vote, who will as a result not fulfill not only their civic right but 
their civic duty. 

The last provision I would like to address is State and local pri- 
maries. The new provision requires it to be 12 weeks before the 
general election. This is a seemingly harmless change; however, 
many of our college students are not going to be back in their uni- 
versities until the week after the primary will be held this year. 
This effectively eliminates an entire class of people from voting in 
the primary election. 

We understand that problem spotting is easy, so we looked to 
find a solution to the inherent problems of House Bill 1355. That 
solution came to us in the form of Senate Bill 516. Under this new 
piece of legislation, there would be more available places for early 


VerDate Nov 24 2008 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00035 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN:CMORC 



30 


voting, including college campuses. The disenfranchised would have 
a new opportunity to get involved right here on their campuses. 
Additionally, the number of early voting days and hours would be 
extended by this legislation. This small but vital step in counter- 
acting the harm of H.B. 1355 is imperative. 

The students of the State of Florida believe that the right to vote 
is fundamental to our style of government. We strongly urge the 
Committee when evaluating claims that this law makes it harder 
for tens of thousands of elderly, disabled, minority, young, rural, 
and low-income Floridians to register and exercise their right to 
vote to err on the side of American values. 

[The prepared statement of Ms. Pemberton appears as a submis- 
sion for the record.] 

Chairman Durbin. Thank you, Ms. Pemberton. Let me ask a few 
questions 

[Applause.] 

Chairman Durbin. Professor Smith, we are talking about voting 
on a day other than election day, and there are actually at least 
two approaches that come to mind. One we have talked about at 
great length — early voting. And there is another approach, of 
course, which involves absentee voting. What have you found rel- 
ative to those who use each opportunity: those more likely to en- 
gage in early voting as opposed to those more likely to engage in 
absentee voting? 

Mr. Smith. Thank you, Mr. Chairman. This is a not-well-kept se- 
cret by politicos in Florida about which political party tends to vote 
early versus have their supporters vote absentee. The Republican 
Party of Florida has been very successful, and is quite admirable 
in terms of their efforts, to reach out to their supporters, having 
them request absentee ballots, and having them sent in. The 
Democratic Party, for whatever its reason, has chosen not to use 
that strategy. There is clearly a difference in terms of the half of 
the population that was registered to vote in 2008 in the general 
election that voted early as opposed to absentee. And it is almost 
opposite in terms of Democrats disproportionately voting early. Re- 
publicans disproportionately voting absentee. 

What I should note is that H.B. 1355 does nothing to affect any- 
thing with respect to voting early through an absentee ballot, and, 
in fact, if you want to talk fraud — and the supervisors I am sure 
can attest to this — in the State of Florida, when there is voter 
fraud, it is through absentee ballots. It is not done on election day. 
It is not done early. 

[Applause.] 

Mr. Smith. It is not done through early voting. It is not done 
with Mickey Mouse registering and then voting. It is done through 
absentee ballots. The percentage is very small, but it exists. We 
just had a Florida Department of Law Enforcement investigation 
of absentee ballot fraud going on in Madison County — the “Madison 
Nine” I think they are known as — in which in a local school board 
election, several individuals in support of a candidate solicited ab- 
sentee ballot forms for other people, either filled them out or were 
there when the voter filled them out and advised them on how to 
fill them out, and then brought them back into the supervisor of 
election. Nothing in H.B. 1355 touches this type of fraud. In fact. 
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it makes it easier for individuals who are not the person who is 
going to be voting on the absentee ballot to request an absentee 
ballot and have it sent not even to that person’s address that is on 
the books. 

So if the State legislature really wanted to crack down on fraud, 
certainly they probably should have considered at least some of 
these problems with the absentee balloting that goes on. 

Chairman Durbin. Mr. Parks, you said at one point in your testi- 
mony that the census data indicates that African-Americans and 
Hispanic citizens in Florida are more than twice as likely as whites 
to register to vote through private voter registration drives. In 
2004, that translated to 17.4 percent of African-Americans and 18.9 
percent of Hispanics registering through voter registration drives 
compared to 6.6 percent non-Hispanic whites. 

In light of these figures and the testimony we have already re- 
ceived, sworn testimony about the negative impact this has had on 
third-party nonpartisan organizations involved in voter registra- 
tion, I think the conclusion is fairly obvious, but I would like you 
to state it. 

Mr. Parks. Well, without question when you put that type of 
burden on third party — especially students. My background is as a 
student leader. And on the campuses when you have students who 
want to have voter registration drives and voter registration drives 
in the broader black community, folks are not going to do it given 
the burden that has been placed on them by this House bill. So 
without question it is very clear that by putting this extra burden 
on it, those numbers are going to go down given the heavy burden 
they now have to face. 

Chairman Durbin. Mr. Wilkes, is that the way you see it? 

Mr. Wilkes. Absolutely. I think when you consider the fact that 
Latinos and African-Americans are more likely to have moved and 
changed address so they need to re-register, or Latinos are more 
likely to be new citizens and need to register, they are getting 
missed by the traditional registration strategies that exist in any 
State but here in Florida as well. And because of that, the third- 
party voter registration efforts are absolutely key to make sure 
that those voters get registered, and this is a chilling effect on 
those efforts. They are trying to frighten us into not doing our job, 
and it is unfortunate because we are really helping the State. We 
are helping them preserve the democracy here in the State, and yet 
the feeling amongst all of us is that when you go to a volunteer, 
like Matilda — she has worked for 50 years for this organization try- 
ing to help people register to vote. I am going to tell her that she 
could get fined $1,000 because she is trying to do something that 
she has done all this time? That is going to scare our volunteers. 
It is going to scare our staff. It is going to scare your organizations. 
And a lot of members of this broad coalition have already said they 
are not going to register voters anymore in the State. 

Chairman Durbin. Ms. Pemberton, the earlier panel talked 
about students marching from Bethune Cookman — is that correct? 
Is that a historically black college? 

Mr. Parks. Yes. 

Chairman Durbin. A historically black college, coming in to reg- 
ister, and Supervisor McFall noted that if the students had 
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changed dorm addresses, they would he given provisional ballots. 
Not reflecting on her county specifically b^ut, rather, the statistics 
from Professor Smith, I was shocked by the wide disparity of what 
happens to provisional ballots. Under the best of circumstances, 
from your report, 60 percent are counted in the end. Under the 
worst, 6 — I should not say that. You had a few counties that had 
100 percent. 

Mr. Smith. There were some at 100 percent. Very small. 

Chairman Durbin. There were half a dozen counties that 100 
percent, but in the ones you reported, 60 percent as against 6.3 
percent, which goes to your point. If students do not think their 
ballots are going to be counted because they have changed dorms 
between elections, they are discouraged from participating. Is that 
not the case? I mean, you said as much, and as I listened to these 
provisional ballot statistics, it really reinforces it. 

Ms. Pemberton. It is. We have to bear in mind that college is 
an opportunity for students to really learn about the political proc- 
ess and begin their endeavors in civic engagement. It is hard 
enough to get them to the polls, and now as they are discovering, 
the ones that are becoming involved, that it is a common practice 
in university that when you come back, you may not be in the 
same dorm that you were in when you got there, and now when 
you go to the poll and you have taken this time to do these things 
and get informed about the candidates and take the time to vote, 
that your ballot has, at best, a 60-percent chance of being counted, 
that is not an incentive for a disenfranchised group of people to 
vote. 

Chairman Durbin. Let me just 

[Applause.] 

Chairman Durbin. I am going to close, if you do not mind. Bill, 
Senator Nelson, by referring to the testimony of Superintendent 
Ertel because he made this point several times, and I told him I 
was going to bring this up when Professor Smith was here, and I 
am going to read his testimony verbatim based on his own sam- 
pling and conclusions. And he said: “While we do not have real sta- 
tistics on the voting habits of hard-working single mothers, I pulled 
the real data for the black and Hispanic community from the only 
statewide election conducted under the new law — the current elec- 
tion. Based on my data,” Superintendent Ertel said in testimony, 
“from this very election, Sunday is actually the least likely day that 
a black voter will cast their ballot and the second least likely day 
that a Hispanic voter will cast their ballot. Of all the black voters 
who have cast an early voting ballot in the first 5 days of this elec- 
tion, only 7 percent did so on Sunday. Of the Hispanic voters who 
cast an early voting ballot in the first 5 days of this election, only 
16.95 percent did so on Sunday.” 

Could you react to Superintendent Ertel’s observations? 

Mr. Smith. I would not deny that his statistics are correct, but 
let us look at the context of the Presidential primary election that 
is going on right now. Last I checked. President Barack Obama 
does not have an opponent in Florida. In fact. Democrats are not 
given a Presidential ballot to vote on. They may have some local 
races if you are a registered Democrat or if you are registered no- 
party-affiliate. Republicans are the ones that are turning out, and 
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we know the proportion of both Hispanic as well as African-Amer- 
ican Republicans in the State. It is a fraction of what a general 
electorate in a general election is going to look like. 

I would encourage Mr. Ertel to go back and look at his statistics 
from Seminole County in 2008 when it was, admirably, one of just 
a handful — 10 counties — that actually allowed Sunday voting, and 
to look at the proportion of African-Americans and Hispanics and 
whites that voted on that final Sunday in his particular county. I 
can assure you that it is going to look very much like this figure, 
which disproportionately shows African-Americans and Hispanics 
came out to vote on that final Sunday relative to the white voters 
who voted the rest of the week at a much higher proportion. 

Chairman Durbin. Thank you. 

Senator Nelson. 

Senator Nelson. Thank you, Mr. Chairman. 

Mr. Wilkes, from your testimony, if someone is unfortunate 
enough to have their home foreclosed and they have to move into 
rental housing, you mentioned in your testimony that the law fails 
to take that into account, the new law. Can you elaborate? 

Mr. Wilkes. Absolutely. If they have to move across county lines, 
in the past they could go in, they could vote — not a provisional bal- 
lot but an actual vote — and at the same time update their address. 
In the new law, without explanation, they have now said it is a 
provisional ballot that you vote. You can still update your address, 
but now you are voting with a provisional ballot, which we have 
just learned rarely gets counted. 

So these are folks who have already been devastated. They lost 
their homes. They lost their income. And they are trying to partici- 
pate still in our democratic process and hope to elect someone who 
can see their plight and take action to help those individuals. And 
then they go to the ballot box, and they are told they cannot vote 
an actual vote that is going to be sure to count. I think that that 
is despicable, honestly. I mean, I cannot imagine why the State of 
Florida — why would they do that to these poor folks? We know it 
is a huge problem in the State. Why aren’t they helping them? Why 
are they trying to make life more difficult for them? 

Senator Nelson. So a demographic that is more likely to rent be- 
cause of income level and a demographic that would more fre- 
quently change addresses as renting one place and then moving to 
another, if it crossed a county line, they are going to be caught in 
this Catch-22. Is that your testimony? 

Mr. Wilkes. That is absolutely correct, with the addition of, un- 
fortunately, once again, those folks tend to be disproportionately 
African-American, Latino, you know, seniors, folks who are most 
likely to be disenfranchised in the first place, and now there is yet 
another additional burden being imposed by this bill. 

Senator Nelson. Mr. Parks, would you elaborate on why the 
houses of worship are a place to encourage voter participation in 
your experience? 

Mr. Parks. Well, I think certainly without question. Senator Nel- 
son, historically one of the challenges in the African-American com- 
munity has been getting the voter involvement, and so that has 
continued to be a huge battle in the African-American community. 
Then we get to the point where because we tend to socialize tradi- 
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tionally in the churches, as probably the number one place in the 
African-American community, it became the place that African- 
Americans could use as a place to encourage each other to vote. 

I think you have to also think about the work dynamics here. I 
think most African-Americans tend to have to work if not one job, 
sometimes a second job to survive in certain situations. The one 
time that you do get a chance to socialize in our community is at 
church, and that is why probably more so than ever it is so impor- 
tant that the churches be allowed to have that Sunday participa- 
tion which we are being denied. 

I think without question, though, from a legal standpoint here, 
we realize that this particular law has a disparate impact on Afri- 
can-Americans, and I think that becomes, I think, as Senators one 
of the points that we want you all to consider in your discussions 
as you consider this House bill. 

Senator Nelson. Professor, you have written about the fact that 
Florida in this Presidential primary is operating under two dif- 
ferent laws. The five counties, including this one, Hillsborough, 
that are under the watch under the Voting Rights Act of 1965 are 
under a set of one laws, which is the old law, and the remaining 
62 counties are operating under the new law that is the subject of 
this hearing. Do you want to comment on that? 

Mr. Smith. Yes. It kind of makes a mockery of Bush v. Gore in 
terms of having some uniform standard in which everyone in the 
State needs to be voting under. We have had early voting going on 
for almost 2 weeks in those five Section 5 Voting Rights Act coun- 
ties which are still under the jurisdiction of the Federal Justice De- 
partment, and they have not yet granted preclearance because of 
concerns about how truncating that Sunday voting as well as elimi- 
nating the first 5 days of early voting may affect disparately dif- 
ferent demographic and racial minorities. 

You know, I find it terribly ironic that here in Hillsborough early 
voting has been going on since Martin Luther King Day, that Mon- 
day. Next door, just going across the causeway, over in Pinellas 
County it did not start until that following Saturday. And, of 
course, in Hillsborough, according to information posted on the Sec- 
retary of State’s website, you will be able to vote early on that final 
Sunday as opposed to in other counties surrounding it. 

Senator Nelson. So if you live in Hillsborough — this is Friday — 
you can vote this Sunday. 

Mr. Smith. That is correct, according to information posted on 
the Secretary of State’s website. 

Senator Nelson. But if you live in Pinellas or Pasco, you are not 
going to be able to vote in the Republican primary this coming Sun- 
day. 

Mr. Smith. That is correct, according to the Florida Secretary of 
State. 

Senator Nelson. Mr. Chairman, I have no further questions. I 
would like to make a concluding comment at the appropriate time. 

Chairman Durbin. Thank you. Senator Nelson, and thank you 
very much to the panel. 

I suppose the first and obvious question is: Why is this Sub- 
committee meeting in Tampa today? Why have we decided to come 
down here and address a State law, 1355, changing the voting 
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process in the State of Florida? Some people might say, “Well, ev- 
erybody watches Florida elections, at least since 2000.” 

[Laughter.] 

Chairman Durbin. And that is true. More eyes have been fo- 
cused on this State since the year 2000 than many other States. 

Second, people would say, “Well, Florida is in a special category 
when it comes to the Voting Rights Act.” This is a 50-year-plus leg- 
acy of some very bitter experiences where the Federal Government 
continues to supervise and preclear laws on voting to make sure 
that there is no discrimination. That is certainly true. 

The third point goes to some testimony given by the current 
Chief Justice of the Supreme Court before our Senate Judiciary 
Committee when he was asked about voting, and he said of voting, 
“the right that is preservative of all other rights.” “The right that 
is preservative of all other rights.” 

We value our rights in this country. All across this political spec- 
trum we value them. But most fundamentally we value our right 
to vote because that determines whether we will maintain this de- 
mocracy, whether we will maintain the confidence of the voters in 
this democracy, and whether we will continue to set an example for 
the world, an example which they 

[Applause.] 

Chairman Durbin. An example which they frequently cite when 
they take to the streets and the polling places in their countries 
and determine what their future will be: “We want to be like Amer- 
ica.” 

We came here today, and we heard testimony, and I thank both 
panels. I thought all of them did an extraordinary job in laying out 
what this issue really comes down to. The decision by the Florida 
Legislature and the Governor to change the law is going to work 
a real disadvantage to some people. It is going to limit the oppor- 
tunity for early voting. It is going to limit the opportunity for non- 
partisan groups to register people to vote. It is going to limit the 
places where people can vote. And, unfortunately, it is difficult to 
escape the political reality. It is going to have a greater impact on 
minorities, on blacks and Hispanics, on the young and the poor and 
the elderly than on other groups. That is not consistent with the 
values that we should bring to this conversation. 

I thank Senator Nelson for this invitation for the first field hear- 
ing of this Committee. I think it was appropriate that we were in 
Tampa, Florida, today discussing the right that is preservative of 
all other rights. 

Senator Nelson. 

Senator Nelson. Mr. Chairman, I want to thank you for making 
this a historic field visit at a very important time. On the basis of 
your comments and the comments of all of the excellent panelists — 
and we do appreciate everyone — I was reminded that it was in the 
1800s that Susan B. Anthony, who was trying everything that she 
could for the rights of women, made a very similar statement to 
what you just quoted the Chief Justice as making. She said, “All 
the other rights are going to be protected only if women have the 
right to vote.” And so, too, we have seen that struggle in our coun- 
try’s history, the contrast, as the Chairman has mentioned, with 
other countries. Look what is going on in Syria right now. 
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Now, this country is unique in the Constitution and its legal sys- 
tem and the rule of law. That is what sets us apart from the rest 
of the world. That is something that we must preserve. And so, Mr. 
Chairman, I want to thank you for coming down here because I 
think that that rule of law has been assaulted here in this State 
by this election law under the pretense of cutting down on election 
fraud. And for you to come here with this Committee to underscore 
how high the stakes are right now, can you believe that America 
in the year 2012 is facing this challenge? 

Thank you, Mr. Chairman. 

[Applause.] 

Chairman Durbin. Thank you. 

As a measure of the interest in this hearing, we not only have 
a packed courtroom, but there are more than 200 people in the 
overflow rooms watching this hearing as well. In addition, dozens 
of organizations have submitted statements for the record, includ- 
ing the ACLU, NAACP, the Brennan Center, A. Philip Randolph 
Institute of Central Florida, Disability Rights Florida, Florida Con- 
sumer Action Network; Ion Sancho — I hope I pronounced that cor- 
rectly — Leon County Supervisor of Elections; the Lawyers Com- 
mittee for Civil Rights Under the Law, Mi Familia Vota, the Lead- 
ership Conference on Civil Rights, Rainbow/PUSH of Florida, and 
the New Covenant Baptist Church of Orlando, and without objec- 
tion their statements will be placed in the record. 

[The statements appears as submissions for the record.] 

Chairman Durbin. I want to thank those organizations, particu- 
larly thank our panels, the witnesses who testified. 

We will keep the hearing record open for a week to receive addi- 
tional statements, and written questions for the witnesses may be 
submitted from members of the Committee, and I hope they can re- 
spond in a timely way. 

And if there are no further comments from our panel or col- 
leagues, thanks to the witnesses, thanks to Senator Nelson, and 
this hearing stands adjourned. 

[Applause.] 

[i^ereupon, at 2:55 p.m., the Subcommittee was adjourned.] 

[Submissions for the record follow.] 
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The Brennan Center for Justice at New York University School of Law thanks Chairman Leahy and 
the Senate Judiciary Subcommittee on the Constitution, CivU Rights, and Human Rigjits for 
providing this opportunity to submit written testimony in advance of the important field hearing, 
“New State Voting Laws It: Protecting the Right to Vote in the Sunshine State.” 

The Brennan Center is a nonpartisan think tank and l^al advocacy organization that focuses on 
issues of democracy and justice. Among other things, we seek to ensure fair and accurate voting 
procedures and systems and to promote policies that maximize citizen enfranchisement and 
participation in elections. We have done extensive work on a range of issues relating to voting tights, 
including work to remove unnecessary barriers to voter registration; to make voting machines more 
secure, reliable, usable, and accessible; and to expand access to the fiMchise. Out work on these 
topics has included the publication of smdies and rqrorts; assistance to federal and state , 
administrative and legislative bodies with responsibility over elections; and, when necessary, 
participation in litigation to compel states to comply with their obligations under federal law and the 
Constitution. We submit this testimony today in our capacity as national advocates of voting rights 
committed to (1) preventing efforts, such as Florida’s H.B. 1355 (alternatively “the Law”), to 
constrict voter registration and participation and (2) promoting improvements that will make our 
election system secure and accessible to all eligible Americans. 

The harm caused by HB 1355 to Florida voters and community-based voter registration groups is so 
severe that several organizations and individuals have been forced to turn to the courts for relief. In 
Florida V. United States, the Brennan Center is co-counsel' to the League of Women Voters of Florida 
(“LWVF’) and the National Council of La Raza (“NCLR”), who oppose HB 1355 because of the 
harm it will cause to minority voters.'' The Bteiman Center also represents' LWVF, Rock the Vote 
(“RTV”), and Florida Public Interest Research Group’s Education Fund (“FL PIRG”) in LWVF p. 
Bmmiiag, a broad challenge to the Law on the basis that its provisions violate the U.S. Constitution, 
the National Voter Re^stration Act, and the Voting Rights Act. 


> Our co-counsel in Florida v. United States are the Lawyers’ Committee for Civil Rights Under Law and the law 
firm Bryan Cave, LLP. 

2 Under the federal Voting Rights Act, changes to Florida's election laws must be “precleared” by the United 
States Department of Justice or through a lawsuit in the D.C. federal court. Florida is currendy seeking 
preclearance by a D.C. federal court in the case Florida v. United States. 

5 Our co-counsel in LWVF v. Btonming are law firm Paul, Weiss, Riffcind, Wharton & Garrison LLP, the 
ACLU of Florida, and law firm Coffey Burlington. 
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In this statement, the Brennan Center will detail why the discriminatory provisions of HB 1355 
should be struck down. We will also surest loi^-term improvements to Florida’s antiquated paper- 
based registration system that would save the State significant money and time processing paper 
registration forms, while also increasing the inclusiveness and accuracy of the voter rolls. 

Background 

HB 1355 is the third and most heavy-handed set of rules and penalties enacted by the State of 
Florida in the past six yeare to regulate the community-based voter registration activities of 
individuals and organizations who advocate for greater voter participation and who help their fellow 
citizens register to vote. HB 1355’s newly enhanced and tightened restrictions on those 
constitutionally protected efforts were adopted with barely the pretense of justification, other than 
to erect additional and unwarranted barriers to registration and voting. 

Despite the devastating impact HB 1355 would have on voter participation, this latest step in 
Florida’s serial effort to repress the voter registration activities of community-based groups sped 
through the legislative process in 2011. The Florida Legislature considered no evidence 
demonstrating that such grave restrictions were necessary to prevent voter registration fraud or 
preserve the integrity of the election process. Nor did HB 1355’s proponents offer any basis at all to 
conclude that the existing legal regime, including the voter registration law passed just three years 
ago, has been inadequate to address whatever dangers may exist. 

Restrictions on voter registration are particularly troublesome in light of Florida’s declining voter 
registration rates. In 2004, before Florida began restricting community-based voter registration 
drives, Florida ranked 33rd in the nation in voter registration rates, with 71.7% of voting age citizens 
registered. In 2010, Florida dropped to 38th in the nation in voter registration rates, with only 63% 
of voting age citizens registered.*^ Similarly, the overall number of registration forms received in 
Florida has steadily declined. From 2000 to 2004, Florida received over 8.6 million voter registration 
forms. From 2006 to 2010, after restrictions on community-based re^stration efforts were 
implemented, the toral number of voter registration forms received dropped to just under 3 million. 

HB 1355 can only exacerbate these downward trends. And unfortunately, the impacts of this law 
will fail most heavily on the shoulders of Florida’s voters of color. 

In general, community-based voter registration drives register significant numbers of citizens to vote 
in Florida. According to the U.S. Census Bureau’s Current Population Survey, as of the November 
2010 election, 7.3% of all registered voters, which would translate to 585,004 Florida citizens, had 


Data obtained by creating custom tables with the Current Population Survey (CPS) Table Creator for 21X)4 
and 2010, respectively. U.S. Census Bureau, Current Population Surveys (Nov. 2004; Nov. 2010). The rate of 
new voter legstrations in Florida from 2006 to ^10 similarly mirrors the overall decline in registered voters. 
From January through October 2006, there were 479,61 1 new and valid voter registrations in Florida, 
compared to 363,545 in the same period in 2010, a 24.2% decline. See Florida Division of FJections, Voter 
Registration Statistics, http://election.dos.state.fl.us/NVRA/repoits.shtml; Voter Registration Year To Date 
Report, October 2006: http://clcciion.dos.state.fLus/voter- 

registration/ archives/2006/ October/YTDTotal.pdfi Voter Registration Year To Date Report, October 2010: 
hrtp://election.dos.state.fl.us/voter regi5tration/archivcs/201 0/October/YTDToral.pdf. 
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been registered to vote through such third-partjr drives in Florida, 'fhose numbers are significantly 
higher for communities of color. 

As of 2010 in Florida, 16.2% of African-American registered voters and 15.5% of Hispanic 
registered voters in Florida were registered through drives, compared to only 8.6% of non-Hispanic 
white registered voters.^ Similarly, African Americans and Latinos registered to vote through voter 
registration drives at approximately twice the rate as white voters in 2004 and 2008. The large 
emphasis on voter registration drives in Florida is one major reason why racial disparities in voter 
re^stration are lower in Florida than most states. But, due to HB 1355, many organizations and 
individuals, including those that specifically reach out to minority communities, have been forced to 
suspend or severely curtail their voter registration efforts. 

Unsurprisingly, during its consideration by the legislamre, HB 1355 was strongly opposed by 
minority leaders in Florida. And, because of HB 1355’s disparate impact, numerous civil rights 
organizations and individttals have intervened in Florida v. United States to illustrate how the law 
harms minority voters.^ 

The L^w Severely Burdens Community Voter Registration Efforts 

The experiences of the League of Women Voters of Florida (LWVF), Rock the Vote (RTV) and 
Florida Public Interest Research Group Education Fund (FL PIRG) — three volunteer-driven, non- 
profit otganizations with long histories of helping to register voters in Florida — ^illustrate the myriad 
burdens imposed by HB 1355. 

• The LWVF is the Florida affiliate of the national League of Women Voters. Central to the 
group’s mission is encouraging the informed, active participation of citizens in government, 
including voter registration. LWVF has approximately 2,800 current dues-paying members, 
and a list of about 9,000 members, supporters, and volunteers who receive regular 
communications. LWVF conducts voter registration drives via 29 local chapters throughout 
Florida. These local voter registration efforts are wholly volunteer-run and are central to 
LWVF’s ability to engage with its membership and volunteers. Voter registration goes hand- 
in-hand with virmally all of LWVFs public education efforts, as well as many of their 
advocacy activities. 

Many of LWVF’s outreach activities are directed at traditionally underrepresented 
communities. For instance, the Orange County League spearheaded the “Vamos A Votar 
Coalition,” a nonpartisan campaign to increase Hispanic voter participation in Central 
Florida and statewide. And, the Miami/Dade County League reaches out to historically 
underrepresented communities in their county by publishing registration information in 
English, Spanish, and Creole. Similarly, some local Leagues, including the Jacksonville/First 
Coast League, regularly attend naturalization ceremonies in their communities. There, they 


5 U,S. Census Bureau, Current Population Survey (Nov, 2010). 

<■ Attached as Exhibit A is a letter by the Brennan Center and the Inwyers’ Committee for Civil Rights Under 
Law further detailing these racial impacts, which was submitted to the J ustice Department in opposition to 
the preclearance of the Law, on behalf of the National Council of La Raza and the League of Women Voters 
of Florida. 
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introduce new U.S. citi 2 ens to one of the most important opportunities and responsibilities 
of citizenship by assisting them in re^stering to vote. 

• RTV is a national organization whose fundamental mission is to build political power for 
young people by increasing their registration and voter turnout rates. Critical to that mission 
are the organization’s efforts to register young people to vote and to encourage them to 
vote on election days. RTV has approximately 1.5 million members in its national database, 
including approximately 82,0(K) members in Florida. RTV makes voter registmtion forms 
and instructions available on its website and conducts in-person registration drives staffed 
by volunteers at college campuses and in other locations. 

RTV also offers a “Democracy Class” curriculum for local educators that teaches students 
about the importance of voting and offers registration opportunities. RTV provides a 
“toolkit” of materials that teachers can use to supplement their class instruction about civic 
en^gement and the right to vote. It includes a video about the right of 18-year-olds to vote, 
lesson plans for staging a mock election in class, and a set of voter registration materials for 
the students. 

• FL PIRG is an affiliate of the national Public Interest Research Group and strives to ensure 
equal access to the political process by, among other things, registering voters. FL PIRG 
focuses its voter registration efforts on smdent populations within Florida, and since the 
2004 election cycle, it has registered approximately 23,000 Floridians. FL PIRG hires and 
trains campus organizers, often recent college graduates, to plan and organize voter 
registration drives at college campuses around the country. FL PIRG also conducts door-to- 
door lustration drives. 

FL PIRG’s voter registration efforts have been particularly successful in engaging minority 
citizens. For example, in 2008, 42% of the citizens FL PIRG registered self-identified as 
membera of a racial or ethnic minority group. 

Voter registration is clearly a central part of each of these groups’ missions. HB 1355 creates a 
laundry list of restrictions that severely impede such community-based voter registration efforts, and 
transforms the act of assisting others to register to vote into an exceedingly complex and highly risky 
activity. For example, HB 1355 imposes, under threat of severe financial penalties and potential 
criminal prosecution, a requirement on any person (not just on organizations) to pre-register with 
the State in order to ^^solidt” or “coUect” voter registration applications, and requires such persons 
or organizations to track and report on every single voter registration application that they handle, 
including applications that are never completed or collected.^ HB 1355 also requires that every 
completed voter registration application be delivered to the State within an arbitrarily narrow and 
unnecessarily prohibitive 48-hour window, under the penalty of strict monetary fines.® Moreover, 

HB 1355 sets forth vague but ominous penalties for even a minor, unintentional act of 
noncompHance with any provisions of the Law.^ 


7 Fla. Stat. §§ 97.021(37), 97.0575; Fla. Admin. Code Ann. R. lS-2.042. 

8 Fla. Stat. § 97.0575(3)(a). 

9M§§ 97.0575(4), 104.41. 
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As dotted in their sworn affidavits submitted in support of a motion seeking a federal court order 
to enjoin the Law/° because of its burdensome restrictions, LWVF, RTV, and FL PIRG have all 
ceased, or dramatically cut back, their voter registration efforts in Florida. 

• Ms. Macnab, President of the League of Women Voters of Florida, explains: “As a result of 
the new Law, LWVF has ordered a statewide cessation of voter registration until the Law is 
enjoined or limited in such a way as to substantially reduce the organi 2 ational and financial 
risk to the league, its members, and volunteers. . .The local Leagues operate on a 
decentralized model with an all- volunteer force, which has successfully registered tens of 
thousands of Floridians to vote over die last 72 years without incident. The 48-hour 
requirement would require LWVF and its local Leagues to dramatically revise their 
procedures in a manner that would require volunteers to become detailed timekeepers and 
create strict schedules to ensure that forms were handed in before the dock strikes 48 
hours — and do all this under the ticking time bomb of dvE penalties and fines.” Moreover, 
“[m]any LWVF volunteers are elderly and depend on others for transport. They may have a 
particularly hard time meeting the 48-hour deadline.” Ms. Macnab goes on to explain how 
voter registration activity is crudal to the LWVF’s ability to recruit new volunteers and 
retain active membere: “Helping other Floridians to register to vote is one of the most 
popular and effective volunteer opportunities with LWVF, and it has consistently been one 
of the best ways to g^t new volunteers invested in our work...I have come to believe that 
individuals who begm volunteering even a few hours helping to register their fellow dtizens 
to vote find the activity extremely rewarding and feel a sense of purpose and connection to 
their democracy. Many, if not most, of our seasoned volunteers, stalwart supporters, and 
State Board members began volunteering their time at a LWVF voter registration drive 
table. My own very first hour spent volunteering with LWVF was behind such a table.” 

See Exhibit B for Ms. Macnab’s full affidavit detailing HB 1355’s impacts on the LWVF’s voter 
registration activity. 

• Rock the Vote’s community-based voter registration activity in Florida has also ceased in the 
face of HB 1355’s extreme requirements. In the words of President Heather Smith, “RTV is 
extremely concerned that the Law will make it exceedingly difficult to encourage student 
volunteerism with us. The Law now requires each ‘registration agent* to sign a sworn form 
detailing severe felony penalties that result fiom false registration. While we train our 
volunteers to ensure no one falls afoul of these laws, introducing a student to dvic 
participation and volunteerism via a list of felony penalties, in turn signed under fdony 
penalty of perjury, is intimidating and scary for many students. The nature of the required 
form will lead to fewer students who are willing to participate in and volunteer in RTV’s 
voter registration activity, particularly on a spontaneous basis.*’ Likewise, Ms. Smith affirms 
that “[I]here is no question that we will have to drastically cut back, or perhaps discontinue, 
our registration efforts in Florida. We have already suspended our Democracy Class 
program and our in-person voter registration work in the state of Florida since the Law’s 
passage.” The cessation of RTV’s Democracy Qass in Florida is particularly significant 
because RTV has “had to turn down requests from individuals and teachers in Florida to 


Each of these affidavits, which are quoted in part in titis statement, are appended in their entirety as 
exhibits B-F. 
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collaborate on Toter registration activity due to the Law’s burdensome new requirements.” 
This is because HB 1355 will prevent RTV from incorporating voter registration into 
Democracy Class. “Without the voter re^stration component,” Ms. Smith explains, 
“Democracy Class will be significantly less effective in advancing RTV’s mission of getting 
young people involved in the political process.” 

See Exhibit E for Ms. Smith’s full affidavit detailing HB 1355’s impacts on RTV’s voter registration 
activity. 


• Brad Ashwell, Advocate for Florida PIRG, explains how HB 1355 similarly impacts his 
organization’s ability to engage in voter registration; “FL PIRG will have to require every 

person assisting with voter registration, to sign sworn statements threatening criminal 

prosecution for false registrations before they can engage in registration activities. From my 
experience working with students and other young people, I believe the intimidating 
registration agent form will significantly burden FL PIRG’s ability to recruit volunteers. 
Some students will hesitate to join our volunteer efforts, particularly those drawn in 
spontaneously, if they must first sign a form listing multiple felony penalties. Moreover, 
certain school administrators will not want their smdents to participate in voter registration 
drives for fear of fines or reputational damage to the school.” Furthermore, Mr. Ashwell 
explains, “The Law’s requirement that forms be submitted within 48 hours of collection will 
be extremely difficult to comply with in many circumstances. The 48-hour turnaround time 
is particularly troubling as it relates to FL PIRG’s frequent voter registration work during 
the evening. Nighttime events are extremely effective on campus, after classes are over and 
when students have more time to complete voter registration applications. But under the 
law, conducting voter registration efforts after 5:00 p.m. becomes more complicated because 
of the 48-hour requirement” 

See Exhibit F for Mr. Ashwell’s full affidavit detailing HB 1355’s impacts on the FL PIRG’s voter 
registration activity. 

Though it has been in effect for only a short time, the onerous burdens of HB 1355 are already 
clear. Multiple groups, whose charitable missions revolve around protecting and expanding the 
franchise, have ceased or significandy curtailed their registration activities throughout the State out 
of fear that they will be unable to comply with HB 1355’s requirements and thus be subject to fines, 
crippling civil and criminal penalties, and devastating reputational harm. HB 1355’s severe 
restrictions effectively preclude these groups from advancing a shared belief in the importance of 
participatory democracy and widespread voter registration. 

Policy Recommendations 

Rather than making it more difficult for Floridians to vote, the State should be working to 
encourage widespread participation and increase voter re^stration rates. Responsibility for voter 
registration must be transferred from the citizens to the government, and Florida must upgrade its 
registration process. Florida’s antiquated, paper-based registration system is expensive, inefficient 
and prone to errors which can disenfranchise voters. 
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Current voter registration requirements place the onus of registering on the voter, and block the 
proper functioning of an inclusive democratic system. Our country’s traditional voter registration 
system was not designed for a mobile society where one in six Americans moves every year. Of the 
57 million citizens who were not registered to vote in 2000, one in three was a former voter who had 
moved but failed to register. Unsurprisingly, registration problems alone kept up to 3 million eligible 
Americans from voting in 2008. 

Four key components are necessary for Florida to modernize its voter regstiafion system: automatic 
registration, permanent repstration, online registration, and Election Day registration. 

• Automatic Bjegstratiom Florida should automatically register eligible citizens to vote usii^ 
available databases maintained by m.otor vehicle authorities and other state agencies, as well 
as federal databases such as the Selective Service. 

• Permanent %egstration: When voters move within a state, they should stay on the voter roBs. 
HB 1355 has taken Florida a step backwards in time: it eliminated Florida’s longstanding and 
successful practice of permitting movers to make any in-state address change at the poBs. 
Voters should remain permanently registered unless they move from the state. 

• OnUne ^^tratiott. Florida should make this convenient form of registration available. Studies 
show that online te^stration is more secure and cost-effective than paper. While Florida 
offers its voter registration form online to complete and print, it should take the next step 
and develop a system that permits voters to submit and update their voter tepstradon 
onBne. 

• Election Dy Correction: Florida should aBow eligible citizens to register and correct their 
registration on Election Day. This has already been implemented in many states, and 
technologjcal advances ensure that it can be done securely. It serves as a &U-safe measure to 
prevent voters from being disenfranchised by registration errors. 

There is simply no reason to make people navigate a cumbersome, 19th-century model of voter 
r^fstration when there are more efficient, cost-effective, and reliable methods avaBable. In a 
modernized voter registration system, information contained in existing databases — such as Aose 
held by state departments of motor vehicles, public assistance agencies, state tax auAotities or, for 
example, Ae federal Selective Service list — would be sorted and sent to election officials: After 
checks to verify citizenship and avoid duplicate registration, Aese citizens would be automaticaBy 
regjstered to vote. Alternatively, citizens could tegjster through a secure online system. On Election 
Day, any eHgible voter whose name Ad not appear on Ae voter rolls or whose name appeared wiA 
inaccurate mformation could correct her registration and vote a regular baBot, raAer Aan being 
turned away or forced to vote provisionaBy. States Aat have implemented Aese reforms have 
enjoyed increased regsttation rates, cost savings, and fewer registration errors. Florida has already 
adopted reforms m Ae wake of Ae federal “motor voter” law, and Aerefore already has many of Ae 
tools needed to fuBy implement Aese reforms. 'Voter registration modernization would help remove 
a neeAess obstacle that prevents mfllions from voting. Florida’s leaders should foUow this approach 
mstead of making registration even more Afficult 

By implementing common-sense reforms, Florida can ensure Aat more citizens are registered to 
vote while reducing burdens on dectipn officials. These steps would not only boost Florida’s dismal 
voter registration rates, Aey would save Ae State money m Ae long run. Florida should overturn Ae 
Law’s unreasonable restrictions on community-based voter regstration and instead adopt common- 
sense reforms to modernize voter registration. 
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Chris Herren 
Chief, Voting Section 
Civil Rights Division 
Room 7254 -NWB 
U.S. Department of Justice 
1800GSt.,N.W. 
Washington, DC 20006 


RE; Comment Under Section 5, Submission No. 2011-2187 
Dear Mr. Herren: 


1. Introduction and Summary 

The League of Women Voters of Florida, Democracia USA, the Brerman Center for 
Justice, and the Lawyers’ Committee for Civil Rights Under Law hereby submit this letter 
opposing preclearance of three sets of provisions of a new Florida law, H.B. 1355 (201 1), which 
dramatically impact the State’s voter registration and voting processes. All four organizations 
are non-partisan, non-profit entities that work to expand and protect voting rights in Florida and 
across tlie United States. 

The voting changes which we address in this letter are the following: 1) a panoply of 
burdensome and wholly unnecessary restrictions on tlic opportunity and ability of individual 
citizens and grassroots organizations to conduct voter registration drives; 2) a reduction in the 
number of days during which early voting will be conducted, and a possible concomitant 
reduction in the number of early voting hours; and 3) a limitation on registered voters’ existing 
opportunity to vote when they move between Florida counties and do not re-regi.stcr to vote in 
their new county. 

The available data indicate that these changes will disproportionately and negatively 
impact the voting rights of minority citizens m the covered counties. Despite this, and despite 
the fact tiiat H.B. 1 355 was strongly opposed by minority leaders during its consideration by tire 
Florida Legislature, the State has failed to include any data or other evidence in its preclearance 
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submission to demonstrate that the changes will not have an impermissible retrogressive effect 
and were not impermissibly motivated by a discriminatory purpose. 

Accordingly, the Department of Justice, should not grant Section 5 preclearance to these 
voting changes. In particular, the evidence with regard to the third-party voter registration 
changes, discussed herein, is so overwhelming in demonstrating their retrogressive effect that the 
Justice Department should interpose an objection to these changes now, without sending the 
State a written request for additional information pursuant to 28 C.F.R. § 5 1 .37. With regard to 
the other changes addressed in this comment letter, while the State has not met its burden under 
Section 5, it would be appropriate to send a “more information” request, which would be in 
accord with the Department’s frequent practice when controversial changes are submitted for 
preclearance and the submitting authority fails to provide adequate information regarding the 
purpose and effect of the changes. ' 

II. Overview of the Covered Counties 

Five of Florida’s 67 counties are covered by Section 5: Collier, Hardee, Hendry, 
Hillsborough, and Monroe. Hillsborough is by far the largest of the counties in population, 
constituting 73 percent of the citizen voting age population (“CVAP”) of the combined counties 
according to the 2010 Census.^ 

The CVAP of the five counties combined (2010 Census) is 12.0 percent black (non- 
Hispanic, “black alone”) and 15.2 percent Hispanic. The CVAP data for the individual counties 
are as follows: 


County 

Total 

CVAP 

White 

Alone 

Black 

Alone 

Hispanic 

All Covered 

Counties, 

Combined 

1,091,365 

69.9% 

12.0% 

15.2% 

Collier 

205,090 

85.1% 

3.1% 

10.4% 

Hardee 

16,765 

64.8% 

10.3% 

22.6% 

Hendry 

19,570 

58.0% 

16.6% 

23.1% 

Hillsborough 

794,060 

65.6% 

14.8% 

16.2% 

Monroe 

55,880 

81.3% 

3.8% 

13.2% 


' We also note that Florida has not requested expedited consideration of its preclearance request. 

^ The CVAP data used herein are from the special 2010 Census tabulation prepared by the Census Bureau 
on behalf of the Justice Department. 
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III. Florida Seeks to Severely Restrict the Ability of Individual Citizens and Citizen 
Groups to Conduct Voter Registratioii OBtreach and Voter Registration Drives 

Section 4 of H.B. 1355 enacts highly intrusive, burdensome, and unnecessary restrictions 
on the ability of individual citizens and citizen groups to conduct voter registration outreach and 
voter registration drives in Florida, including in the five covered counties. The new requirements 
are unique, both in terms of how Florida law addresses other similar grassroots election activities 
and how other covered and partially covered states address citizen voter registration efforts. 
Florida only recently adopted less restrictive provisions which provide more than adequate 
assurance that citizen registration efforts are properly conducted, and yet the State now is 
seeking to impose new and more extreme burdens on citizen voter registration efforts without 
any evidence to suggest that the existing provisions are inadequate in any way. Minority voters 
disproportionately rely on third-party registration drives, and the new restrictions will 
significantly reduce this activity. Finally, the State has not provided any data to support 
preclearance, has not provided any specific justifications for the new requirements, and has 
adopted emergency regulations and forms to further define and implement the new statutory 
provisions but has not submitted these related changes for preclearance. 

For all these reasons, Florida has not met its burden of showing the absence of 
retrogressive effect and discriminatory purpose. The evidence relating to the submitted changes 
is so compelling that the Justice Department should immediately interpose a Section 5 objection. 
Alternatively, the Department may request additional information, or consider whether it would 
be appropriate to issue a “no determination” letter based on the lack of submission of the changes 
encompassed in the emergency regulations and forms (28 C.F.R. § 51.22(a)(2)).* 

A. Proposed Changes 

The changes enacted by Section 4 are numerous and onerous. Given the breadth of the 
enacted changes, it is important to begin by identifying their full scope. Also, as discussed 
below, the State’s submission misidentifies several of the voter registration changes in its 
section-by-section analysis of the submitted legislation contained in Exhibit E to the submission. 

The enacted changes are as follows; 

1 . The new law mandates that every “third-party voter registration organization” register 
with the state before “engaging in any voter registration activities.’”* This mandate applies 


^ It is important to note, in this regard, that Florida is in the process of issuing permanent regulations and 
forms which will supersede the emergency regulations and forms. The State released a proposed final 
rule (which includes the proposed permanent forms) for comment on July 5, 20 1 1 . As discussed below, 
the proposed permanent regulations and forms are nearly identical to the emergency versions. If the 
Justice Department decides to send a written request for additional information, it seems likely that the 
permanent regulations and forms will have been finalized shortly thereafter. Thus, if the Department does 
not interpose an objection now, it may be appropriate to combine a “more information” letter with a 
“please submit” request for the regulations and forms in effect at the time of the State’s response (rather 
than sending a “no determination/please submit” letter now). 

^ The pre-registration must include the names of the organization’s officers, and the name and address of 
a registered agent in the State. 
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broadly to a wide variety of efforts by individuals to ask or help another individual register to 
vote, whether the voter registration effort is being undertaken by a single citizen acting alone to 
help one other person, an ad hoc volunteer citizens group {e.g., a student group that sets up a 
registration table on campus), a more established citizens group, or a political party. This is 
because, under current law, a “third-party voter registration organization” includes “any person, 
entity, or organization" and applies to any person or organization that is “soliciting or collecting 
voter registration applications.” Fla. Stat. § 97.021(37) (emphasis added).^ 

Contrary to what the State advises in Exhibit E to its submission, no such state pre- 
registration mandate currently exists. As Exhibit E notes, the current statute does include a pre- 
registration provision. However, Exhibit E fails to note that the current statute also expressly 
specifies that there are no penalties for noncompliance; instead, the statute merely encourages 
pre-registration by reducing the fines that can be assessed against those who pre-register.® The 
bottom line, therefore, is that compliance currently is optional. The new statute deletes this “no 
penalty” provision, and creates, for the first time, an onerous and mandatory pre-registration 
process for all individuals and organizations engaged in voter registration activity.’ 

2. The new law mandates that, before conducting any voter registration activities, each 
“third-party voter registration organization” must inform the State of the name of each and every 
individual who will conduct voter registration on its behalf or in association with it (referred to 
as “registration agents”), and must provide the temporary and permanent addresses for each such 
individual. No such requirement exists currently. 


’ The definition of a “third-party voter registration organization includes a limited “family members” 
exception which excludes the situation where “[a] person . . . seeks only to register to vote or collect voter 
registration applications from that person's spouse, child, or parent.” Florida law also provides that the 
term does apply to state or county employees or agents. The proposed final regulations, if adopted, also 
may limit, to some extent, the application of the law to mere solicitations to register, since they would 
specify that a “third-party voter registration organization” is “engaging in . . . voter registration activities” 
as to solicitations to register only when it is “soliciting [voter registration applications] for collection.” 

On the other hand, the proposed final regulation does not alter the definition of a “third-party voter 
registration organization” which, as noted, seems to provide that any solicitation concerning voter 
registration triggers the restrictions set forth in state law, subject only to the “family members” exception. 

® Specifically, current Fla. Stat. § 97.0575 states that; “The failure to submit the information required by 
subsection (1) [- which includes the pre-registration provision -] does not subject the third-party voter 
registration organization to any civil or criminal penalties for such failure, and the failure to submit such 
information is not a basis for denying such third-party voter registration organization with copies of voter 
registration application forms.” In recognition of the fact that pre-registration is not mandatory, the 
current statute seeks to encourage pre-registration by providing that certain fines which may be assessed 
for violating the existing third-party registration requirements will be reduced if the organization has 
complied with the pre-registration provision. The new statute deletes this inducement since registration 
now is to be mandatory. 

’ Should the Justice Department decide to make a written request for additional information, we suggest 
that the Department request a list of all “third-party registration organizations” that registered under 
current law, and a list of those that have subsequently withdrawn as registered third-party voter 
registration organizations. 
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3. The new law mandates that, before conducting voter registration, each “third-party 
voter registration organization” must submit a sworn statement from each “registration agent” in 
which the individual declares that he or she “will obey all state laws and rules regarding the 
registration of voters.” This statement must be made on a form provided by the State that also 
lists the “penalties for false registration.” No such requirement exists currently. 

4. The new law provides that “registration agents” include both persons who are 
employed by a “third-party voter registration organization” and persons who simply volunteer 
with such an “organization.” 

5. The new law mandates that the Florida Division of Elections adopt rules requiring that 
each “third-party voter registration organization” “account [to the State] for alt state and federal 
registration forms used by their registration agents.” 

Contrary to what the State advises in Exhibit E to its submission, no mandatory reporting 
requirement exists currently. Exhibit E correctly notes that the current statute nominally 
provides for quarterly reporting by “third-party voter registration organizations” regarding voter 
registration drives conducted during the previous quarter. However, what Exhibit E fails to note 
is that, as is the case with the existing pre-registration provision, such reporting is optional; there 
is no penalty for non-compliance. 

6. Each “third-party voter registration organization” must deliver to election officials 
each and every completed voter registration application that it collects “within 48 hours after the 
applicant completes it or the next business day if the appropriate office is closed for that 48-hour 
period.” The only exception is if the “organization” can show that noncompliance occurred 
because of “force majeure or impossibility of performance.” 

Currently, completed registration applications simply must be delivered “promptly,” and 
fines may be assessed for applications turned in more than ten days after receipt. While the 
current law requites the Secretary of State to waive any applicable fines after a showing of force 
majeure or impossibility of performance, H.B. 1355 only provides that the Secretary “may” 
waive fines after such a showing. 

7. The new law requires Florida election officials to assign a registration number to each 
“third-party voter registration organization,” include that number on every blank registration 
form provided to such “organizations,” and establish a data base to track “the voter registration 
forms assigned to [each] third-party voter registration organization.” 

8. The Florida Attorney General is granted new authority to sue to enforce the 
registration restrictions or to enjoin any voter registration activity not in conformance with H.B. 
1355, and the Florida Division of Elections must further “adopt rules to ensure the integrity of 
the registration process” (current law provides that the Division may “adopt rules to administer 
this [statutory] section”).* 


* If a “third-party voter registration organization” does not timely submit a completed voter registration 
application, the current practice is that this would not affect the validity of the application, although this 
rule is not specified either by statute or regulation. The proposed permanent regulations explicitly 
provide that this is the rale. 
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B. The Emergency Regulations and Forms 

In order to implement the new statute, the Florida Secretary of State, on May 20, 2011, 
issued emergency regulations that amend existing regulations concerning “third-party voter 
registration organizations” (see Attachment A to this letter). The amendments further define the 
nature and scope of the statutory changes, and also adopt regulatory forms to be used by these 
“organizations” and their registration agents. The additional provisions and forms have not been 
submitted for precleatance, although they clearly are directly related to the submitted changes. 
These provisions further exacerbate the intrusive, burdensome, and unnecessary provisions of the 
submitted statute. The Secretary of State has recently issued proposed regulations that will 
supersede the emergency regulations, if adopted (see Attachment B to this letter).^ 

The additional requirements set forth in the emergency regulations include, but are not 
limited to, the following: 

1. Each “third-party voter registration organization” (or its agents) must print, on each 
completed voter registration form that it collects, the date and precise time at which the 
individual completed the registration application.'" Election officials also must record the date 
and precise time at which each completed application is received from an “organization.” This 
strongly suggests that Florida intends to strictly enforce the 48-hour turnaround requirement, 
down to the exact minute. Among other things, that interpretation would effectively prohibit 
“third-party voter registration organizations” from submitting completed voter registration 
applications by mail. 

2. Each “third-party voter registration organization” must ensure that its identification 
number is listed on each completed registration application that it turns in to election officials. 
Federal registration forms used by the “organization” are not excluded. ' ‘ 

3. Each “third-party voter registration organization” must submit to the Secretary of 
State an “accounting” of registration applications once every month (on one of the new foims 
promulgated by the Secretary). The regulations specify that each “organization” must “report 
... the number of state and federal voter registration application forms provided to and received 
fiom each of its registration agents for the preceding month.” This applies to all registration 
application forms used by the “third party voter registration organization,” including publicly- 


’ As previously noted, the proposed permanent regulations and forms are nearly identical to the 
emergency regulations and forms. Two differences are referenced above (see fhs. 5 and 8 supra). 
Another difference is that the proposed permanent regulations state that if a “third-party voter registration 
organization” registers with the State and then an “affiliate organization” of that entity wishes to engage 
in “any voter registration activities,” the “affiliate organization” must separately register with the State. 
Other small differences in the two sets of regulations are noted below. 

The regulations also specify the precise form in which this information must be written out. 

" Each “third-party voter registration organization” will need to print its assigned number on every 
completed federal form that it turns in; generally, the “organization” is supposed to receive state 
registration forms from the county supervisors of elections or the Secretary of State with the 
organization’s number already entered on the forms. 
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available state and federal registration forms, and forms that are simply distributed to citizens but 
not collected by the “organization.” Moreover, the new reporting form promulgated by the 
Secretary of State specifies that each “organization” not only must report the number of 
completed registration applications received firom its registration agents during the prior month, 
but also must report the number of application forms that the “organization” provided to its 
registration agents which were not completed by citizens during the prior month. County 
election officials must, daily, provide the state Division of Elections with reports that “record the 
number of voter registration applications they provide to, and receive from, each organization.”'^ 

4. The requirements that apply to “registration agents” apply to persons who only 
“solicit” registration applications as well as to persons who collect completed applications.*’ 

5. The Secretary of State has promulgated the form that each registration agent must 
complete and which the “third-party voter registration organization” must electronically submit 
to the State (see Attachment C to this letter). The form must be sworn to or affirmed in front of a 
notary public. The form recounts that “penalties for false registration may include a term of 
imprisonment up to 5 years and a fine up to 5,000 [sic] . . . Subsequent convictions may result in 
greater penalties. False registration offenses include, but are not limited to, offenses constituting 
a felony of the third degree . . . .” Each registration agent must sign and submit the notarized 
form before engaging in any voter registration activity.'"* 

6. If, after pre-registering with the State, a “third-party voter registration organization” 
engages additional individuals to conduct voter registration, the emergency regulations require 
that sworn statements firom these individuals be submitted to the State before the agents may 
begin registering voters. ” 

7. Each “third-party voter registration organization must report to the Division of 
Elections “any change in information previously submitted.” Thus, for example, if an existing 


The proposed final regulations grant a partial reprieve to county election officials by specifying that a 
daily report need not be filed if no registration applications were provided to, or received fiom, an 
“organization” on the preceding business day. The proposed regulations do not take the same approach 
with the “organizations”; rather, they add that even if an “organization” had no registration activity during 
the previous month, it still must file a monthly report with the Secretary of State. 

” As noted above, the proposed permanent regulations would amend “solicits” to “solicits for 
collection.” 

The proposed permanent regulations specify that if an individual should happen to work on behalf of 
more than one “third-party voter registration organization,” then each organization must separately submit 
the requisite sworn statement from that individual “registration agent.” For example, if an individual 
were to solicit and gather voter registration applications on behalf of his church, which registered as a 
“third-party voter registration organization” and submitted the requisite statement from that individual, 
the individual nonetheless would be in violation of Florida law if he were to then separately collect a 
registration application from his next-door neighbor if he did not himself register as a “third-party voter 
registration organization” and submit a second, identical sworn statement. 

The proposed new regulations alter this slightly to provide that such new registration agents must 
complete and sign a sworn statement before registering voters, and the “organization” then must ensure 
that the statement is submitted to the Division of Elections within ten days thereafter. 
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“registration agent” should change his or her temporary or permanent address from the addresses 
listed on the sworn statement submitted to the Secretary of State, the organization must report the 
new address to the Secretary. Also, when an individual ends his or her participation in soliciting 
or collecting registration applications for a “third-party voter registration organization,” the 
“organization” must inform the Secretary of State of that change.'® 

8. When an individual stops working or volunteering as a registration agent, the 
“organization” must obtain from that individual all of the state and federal registration 
applications that the agent has in his or her possession. 

C. The Submitted Changes Are Unprecedented in Nature and Scope 

The restrictions that Florida seeks to impose on voter registration efforts by individual 
citizens and citizen groups are imprecedented in their nature and scope, both in terms of Florida’s 
regulation of other similar grassroots election activity and the extent to which other Section 5 
states seek to regulate citizen registration efforts. 

1. Florida law. 

Florida does not regulate the activities of individuals who gather citizen signatures on 
other documents that have legal significance in the election process. Specifically, Florida does 
not regulate the process by which citizens collect candidate qualification signatures, Fla. Stat. 

§ 99.095, or the process by which citizens collect initiative petition signatures, Fla. Stat. 

§ 100.371. Likewise, Florida does not, in any other context, regulate the simple act of Florida 
citizens soliciting other citizens to participate in the State’s democratic processes. 

2. Other covered and partially covered States. 

No other State covered by Section 5 of the Voting Rights Act has enacted restrictions on 
citizen registration efforts that approximate what Florida is seeking to implement. Most do not 
regulate such activity at all. A few provide a deadline for turning in voter registration 
applications after receipt, but even Aese States (with the arguable exception of Texas) do not 
seek to impose any comprehensive regulation on third-party registration efforts. 

The provisions in place in other covered jiuisdictions are as follows; ’’ 

• Alabama; The Secretary of State must make voter registration forms available for use in 

registration drives, and there are no specific restrictions that apply to third-party voter 

registration efforts.'* 


The emergency regulation provides that updates must be submitted within five days of the occurrence 
of the change, while the proposed permanent regulations would requite submission within ten days of the 
change. 

" This list does not include Michigan, New Hampshire, or South Dakota. 

'* Ala. Admin. Code 820-2-2 (1 1)(3). 
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• Alaska: Citizen voter registration efforts are not regulated. (Alaska separately has a 
system whereby an individual may become a registration official, who then is able to 
officially accept and register persons to vote, rather than only transmitting completed 
forms to officials who make the registration determination.) 

• Arizona: Coimty registrars “may provide voter registration forms in quantity to groups 
and individuals that request forms for conducting voter registration drives.”'® There are 
no restrictions on third-party voter registration activity. 

• California: Persons collecting voter registration applications must complete a registration 
receipt with their address and telephone number and give it to the voter. Voter 
registration applications must be turned in or mailed within three days of receipt, 
excluding all weekends and holidays.'^' Any person paid to collect voter registrations 
must list their name, telephone number, and address, and the name and telephone number 
of their employer, and affix their signature, on each registration card they collect.^ 
Individuals or organizations that compensate others to collect voter registration 
applications are required to retain for three years, and provide on demand: the name, 
address, and telephone number of each of their employees and a signed 
acknowledgement of each employee’s receipt of a statement describing their duties under 
the law.^’ 

• Georgia: Third parties engaged in voter registration must inform applicants about basic 
voter registration information and deadlines.^® Completed voter registration forms must 
be sealed before a third party collects them, unless an applicant gives written consent to 
the third party to view and copy the information on the form.^* Voter registration 
applications must be turned in within 10 days of the date of signature, or within three 
days during the last two weeks of the registration period.^® 

• Louisiana: Failure of a third party to submit to the parish registrar of voters a completed 
registration application collected through a registration drive within thirty days of receipt 


*’ Amz. Rev. Stat. Ann. § 16-1 3 1(E). 

“ Cal. Elec. Code § 21 58(b)(1). 

Cal. Elec. Code § 2138. 

“ rd § 2159(a). 

§ 2159.5(a). 

“ Ga. Comp. R. & Regs. 1 83-1 -6-.02 (6). 

“ Ga. Comp. R. & Regs. 183-1 -6-.02 (7) (f)). 
“ Ga. Comp. R. & Regs. 183-1 -6-.02 (8Xa). 
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of the completed application is a violation of Louisiana election laws?^ There are no 
other restrictions that apply to third-party voter registration. 

• Mississippi: The Secretary of State is required to send bulk quantities of mail-in voter 
registration applications to any person or organization who requests them and charge the 
requesting entity the actual cost incurred in providing bulk quantities.^* There are no 
other provisions in the Mississippi Election Code restricting or otherwise regulating 
third-party registration. 

• New York: New York has no restrictions specific to third-party voter registration. 

• North Carolina: The State Board of Elections must make voter registration forms 
available for distribution through governmental and private entities, with particular 
emphasis on making them available for organized voter registration drives.^’ No 
restrictions are placed on third-party registration drives. 

• South Carolina: South Carolina does not have any statutory provisions or guidelines 
restricting third-party registration. 

• Texas: While Texas does not seek to regulate the simple solicitation of voter registration 
applications, it does provide that, in order to accept and submit another’s voter 
registration application, an individual must be a “deputy registrar.’’*” Eligible voters may 
request appointment as deputy registrars, and that request shall not be denied if an 
individual is eligible. The appointment is made after the individual executes an oath, and 
per a recently-passed law that goes into effect in September of 201 1, undergoes 
training.*' A volunteer deputy registrar may distribute voter registration application forms 
throughout the county and receive registration applications submitted to the deputy in 
person. All voter registration forms must be turned in to county registrars within 5 days 
of receiving them from the voter, and a deputy registrar must provide each voter with a 
signed receipt indicating the date that the deputy registrar accepted the voter’s 
registration form. 


” La. Rev. Stat. Ann. §18:1461 (7)(AX1). 

Miss. Code § 23-15^7(4)(c). 

® N.C. GEN. STAT. Ann. § 1 63-82.5. 

Source Tex. Elec. Code § 13.031 et seq. 

Source Tex. Elec. Code § 13.031 as amended by 2011 Tex. Sess. Law Serv. Ch. 507 (H.B. 1570) : “(e) 
A regular deputy registrar may not assist in the registration of voters until the deputy registrar has 
completed training developed under Section 13.047. At the time of appointment, the voter registrar shall 
provide information about the times and places at which training is offered.” 
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• Virginia; The only restriction is that a voter registration application must generally be 

turned in within 1 5 days of its date of signature.^ 

D. Recent History of Third-Party Voter Registration Enactments by Florida 

The 201 1 restrictions on citizen voter registration efforts are the most recent iteration of 
Florida’s ongoing effort to significantly curtail the ability and opportunity of individual citizens 
and citizen groups to conduct voter registration activities. In 2005, the Florida Legislature 
passed a law that imposed heavy fines on “third-party voter registration organizations” for 
turning in completed voter registration applications more than 1 0 days after receiving them, or 
after an election’s book closing. In 2006, the Brennan Center commenced litigation against the 
law on behalf of the League of Women Voters and other organizations, resulting in the law being 
enjoined by a federal district court for violating third-party voter registration organizations’ First 
Amendment rights of free speech and free association.’^ The court noted that the heavy fines 
would have a chilling effect on the willingness of such organizations to register new voters. 

The Florida Legislature subsequently passed a revised version of the law that became 
effective in 2008, and which is the law that is in effect currently. The revised law was upheld in 
federal court.” It maintained the 10-day turnaround deadline but imposed significantly lower 
fines on third-party voter registration organizations than the prior law, added an annual cap of 
$1,000 on the amount of fines that can be levied on an organization or any of its affiliates, 
removes an exception for political parties that was contained in the original law, and provides 
that fines “shall” be waived if an organization can show that timely delivery of the forms was 
impossible. 

These restrictions appear to be accompanied by a dramatic decline in third-party voter 
registration activity. Florida’s voter registration rates have dropped by approximately 25 percent 
between 2006 and 2010.’* 

E. Minority Voters’ Reliance on Third-Party Voter Registration Drives 

It is generally recognized that minority voters disproportionately rely on third-party 
registration drives. Those without access to the Internet and those who do not own a car (and 


“ Virginia Stat. § 24.2-1 002.01 . 

League of Women Voters of Florida v. Cofeb, 447 F.Supp.2d 1314, 1316 (S.D. Fla. 2006). 

^ Id at 1332-33. 

” League of Women Voters of Florida v. Browning, 575 F.Supp.2d 1298 (S.D. Fla. 2008). 

“ From January through October 2006, there were 479,61 1 new and valid voter registrations in Florida, 
compared to 363,545 in the same period in 2010, a 24.2% decline. See Florida Division of Elections, 
Voter Registration Statistics, httD://election.dos.state.n.us/NVRA/reports.shtml : Voter Registration Year 
To Date Report, October 2006: htto://election.dos.state.fl.us/voter- 

registration/archives/2006/October/YTDTotal.Ddf : Voter Registration Year To Date Report, October 
2010: http://election.dos.state.fl.us/voter-registration/archives/20IO/October/YTDTolal.pdf . 


VerDate Nov 24 2008 10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00060 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 



55 


VerDate Nov 24 2008 


12 

thus do not use the Department of Motor Vehicles to register to vote) are less able to register 
through means other than voter registration drives. Absent the third-party voter registration 
efforts, many of these voters will either not register or will complete their registration 
applications improperly. 

In Florida, U.S. Census Bureau data from the 2004 and 2008 election cycles show that 
both African-Americans and Hispanics rely more than white voters on third-party registration 
drives, and that, indeed, minority reliance on such drives in greater in Florida than elsewhere in 
the country. Specifically, Afncan-American and Hispanic citizens in Florida are more than 
twice as likely to register to vote through private drives as white voters. In 2004, while 6.6 
percent of non-Hispanic whites in Florida indicated they registered through private drives, 17.4 
percent of Afiican-Americans and 18.9 percent of Hispanic voters in Florida registered in this 
manner.^’ Similarly, in 2008, 6.3 percent of non-Hispanic white registered voters in Florida 
were registered through drives versus 12.7 percent of black voters and 12.1 percent of Hispanic 
registered voters.^* Among those who said they voted in Florida in 2008, 6.3 percent of white 
voters were registered through drives, versus 1 1.5 percent of black voters and 1 1.5 percent of 
Hispanic voters.^’ 

These data appear to be the best data available regarding the extent to which minority 
citizens in the five covered counties disproportionately rely on third-party voter registration 
efforts. The Census does not report such data by county, and it is our understanding that the five 
covered counties do not maintain such data. Given the pronounced statewide pattern that exists 
in Florida, and the fact that the pattern both tracks and exceeds the national pattern, there would 
seem to be little doubt that this also is what is occurring in the five covered counties. Certainly, 
Florida has not provided any evidence to the contrary. 

Current registration rates confirm that Hispanic voters are underrepresented in terms of 
voter registration in the covered counties, while black voters have begun to achieve equity in 
voter registration rates. As noted above, the CVAP of the five counties combined (2010 Census) 
is 12.0 percent black (non-Hispanic, “black alone”) and 15.2 percent Hispanic. Voter 
registration in the five counties combined, as of the 2010 general election, is 12.2 percent black 


” U.S. Census Bureau, Current Population Survey, November 2004. The nadonal figures in 2004 were: 
7.8% of non-Hispanic whites; 12.7% of blacks; and 12.9% of Hispanics. See Table 14, 
http://www.census.gov/hhes/www/socdemo,''voting/Dublications/p20/2004/tables.html . 

U.S. Census Bureau, Current Population Survey 2008, available at 
http://www.census.gov/apsd/techdoc/cps/cDsnov08.Ddf . All data from the CPS on methods of voter 
registration is self-reported by survey respondents. The corresponding national figures in 2008 were: 
5.4% of non-Hispanic whites registered at private drives; 1 1.1% of African-Americans; and 9.6% of 
Hispanics. See Table 14, 

httD://www.census.gov/hhes/www/socdemo/voting/publications/p20,:'2008/tables.html . 

’’ U.S. Census Bureau, Current Population Survey 2008, available at 
http://www.censiis.gov./apsd/techdoc/cDs/cnsnov08.pdf 
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and 12.0 percent Hispanic, based on Florida residents’ self-identifications on their voter 
registration forms:'’'’ 


County 

White VR 

Black VR 

Hispanic VR 

All Combined 

72.7% 

12.2% 

12.0% 

Collier 

86.5% 

3.1% 

8.1% 

Hardee 

74.4% 

6.5% 

15.9% 

Hendry 

61.8% 

14.9% 

18.8% 

Hillsborough 

68.1% 

15.5% 

13.1% 

Monroe 

86.8% 

3.5% 

8.4% 


There is no doubt that Hispanic voters remain underrepresented on the voter rolls (15.2% 
of the 2010 CVAP, but only 12% of registered voters). The underrepresentation is particularly 
stark in Monroe County, where Hispanics make up 13.2% of the CVAP, but only 8.4% of 
registered voters, and Hardee County, where they are 22.6% of the CVAP, but only 1 5.9% of 
voters. Black voters are underrepresented in three of the covered counties: Hardee (10.3% of 
CVAP vs. 6.5% of registered voters); Hendry (16.6% of CVAP vs, 14.9% of registered voters); 
and Monroe (3.8% of CVAP vs. 3.5% of registered voters). 

However, even in the counties where minority voter registration has achieved some parity 
with population figures, these numbers are undoubtedly a result, in part, of focused efforts by 
third-party voter registration groups to bring new and minority voters onto the rolls. H.B. 1355’s 
dramatic impact on third-party voter registration efforts risks eliminating a key mechanism for 
achieving racial equity on the voter rolls. 

F. Effect of the Changes on Third-Party Registration Efforts 

It appears highly likely that the restrictions on third-party voter registration activities put 
into place by H.B. 1355, along with the restrictions further imposed by the Secretary of State’s 
regulations and standard forms, will dramatically curtail, or even put a halt to, third-party voter 
registration efforts in Florida. 

For individuals or groups that are not specifically organized to engage in voter 
registration drives, and want to undertake an ad hoc or a time-limited voter registration effort 
(e.g., efforts by a religious organization, a neighborhood group, or a student group), it clearly 
will be difficult and time-consuming to attempt to comply with the array of requirements 
imposed by the State and the level of minutia that is required. The need to pre-register with the 
State, have volunteers sign sworn statements which indicate that they may be subject to felony 
prosecution, implement the organizational control needed to satisfy the 48-hour turnaround 
requirement, update the state registration if any new volunteers are brought on after the initial 
state pre-registration, track any changes in the information previously provided to the State (even 


The voter registration percentages were calculated from data from data provided by the Florida 
Division of Elections, http://election.dos.state.fl.us/voter-reeistration/iiidex.shtml . The calculations 
exclude the small number of persons who did not self-identify their race on their voter registration forms 
(in the five counties combined, 2.8 percent of all registered voters are listed as “unknown” race as of the 
2010 general election). 
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concerning volunteers’ residence addresses) and submit updates, track the number of registration 
forms given to each volunteer and returned by each volunteer, and obtain unused forms back 
from any volunteer who ceases his or her participation in the effort will likely cause many groups 
to conclude that conducting a legal voter registration drive is simply not possible. And, those 
groups that do seek to comply clearly will need to devote substantial resources to following the 
multitude of requirements, which in turn will necessarily limit the amount of resources they can 
devote to actually conducting registration drives. 

The new restrictions will not be any less problematic for groups whose mission is to 
conduct voter registration drives. While these groups may have more organizational resources 
and voter registration experience than the types of groups noted above, their resourees still are 
limited and the larger size of their voter registration efforts will make it more difficult to comply 
with the restrictions. 

Democracia USA, a project of the National Council of La Raza, is a national, non- 
partisan civic engagement organization that seeks to increase the prominence and participation of 
Latinos in the American democratic process. Since 2004, Democracia USA has registered over 
200,000 individuals in Florida alone.'" It runs a highly structured and closely supervised voter 
registration effort that mostly relies on paid staff. It conducts voter registration drives door-to- 
door in Latino neighborhoods, at specific selected locations, and at special events (such a 
community festivals). Among the covered counties, it has registered a significant number of 
voters in Hillsborough County, including approximately 4,600 individuals in 2008 and 7,000 in 
2010 . 


Democracia USA has conducted an extensive review of the new third-party voter 
registration restrictions and, based on that review, has at least temporarily suspended its voter 
registration efforts statewide. Democracia USA wants to be able to continue its voter 
registration efforts, as these efforts are a part of its core organizational mission. However, it is 
uncertain how it will be able to operationalize the new requirements, given their nature and 
breadth. Implementing the new requirements will require significantly more staff time, 
significantly increasing the cost to the organization of conducting voter registration drives. 

Thus, it appears that the restrictions, at a minimum, will have the long term effect of 
substantially reducing the length and number of registration drives it is able to conduct. 

For example, ensuring that each of the thousands of registration applications Democracia 
USA historically has collected includes the date, hour, and minute at which it was signed likely 
will require substantial staff time, considering the fact that, historically, one office may produce 
up to one thousand registration applications on just one day. Democracia USA also currently 
subjects every registration drive to an extensive quality control process which occurs after the 
voter registration applications are collected. This allows the organization to flag and address 
incomplete registration forms, among other things. The organization is uncertain how or 
whether this process may be maintained in light of the 48-hour turnaround requirement, since the 
current process takes several days. Democracia USA also does not track the precise number of 
blank registration forms given to each person collecting registration forms, or the number of 


The information regarding Democracia USA’s voter registration program is from an interview with 
Rudi Navarra, the organization’s National Program Coordinator, on July 6, 201 1 . 
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blank forms that each does not use in a given period of time, and so complying with these 
requirements will necessitate additional staff time as well. Finally, while the new form required 
of “registration agents” may not intimidate Democracia USA’s experienced staff, it will make it 
more difficult to hire new staff, who may well be deterred by the statements about possible 
felony prosecution. 

The League of Women Voters of Florida (LWVF) is an all-volunteer, non-partisan 
organization that has been dedicated to registering Floridians to vote and engaging them in the 
political process for over 70 years.'*^ LWVF has a statewide office in Tallahassee, and 29 local 
leagues throughout the state, including League affiliates in Collier County (established in 1975) 
and Hillsborough County (established in 1949). Both are active county Leagues with niunerous 
public events at which volunteers offer voter registration opportunities. As Marilyim Wills, 
Second Vice President of the LWVF, noted: 

The League has been registering voters in Florida since 1939. We register voters all 
year long and automatically tie voter registration to every non-lobbying activity. 
Approximately 99% of voter registration is a secondary activity to our other educational 
endeavors. Whether it’s a hot topic lunch, a high school event, a debate, or any other 
election related activity, members always have voter registration forms on hand to 
register voters. 

Due to the passage of H.B. 1355, the LWVF’s board of directors has voted to cease all 
voter registration efforts by the League and its affiliates in all Florida counties, including the 
covered jurisdictions. On May 26, 201 1, the state board issued a moratorium to all LWVF 
members and affiliates directing them to cease voter registration activity. As the Collier County 
League indicates on its website, the new law “imposes an undue burden on groups such as ours 
that work to register voters.” 

H.B. 1355 creates particular burdens on the LWVF affiliates’ all-volunteer operations. 
Because the law permits the state to levy a fine or institute a civil proceeding against individual 
registration agents in addition to the organizations they volunteer with, LWVF leaders believe 
these individual risks will chill their members’ participation in volunteer voter registration. 
Therefore, even if the LWVF’s state board were to lift the voter registration moratorium, officials 
with the LWVF believe that the new law will make it difficult, if not impossible, to secure 
volunteers for voter registration drives. According to Pam Goodman, First Vice President of 
LWVF, volimteers will likely be unwilling to risk the individual summons or fines permitted by 
H.B. 1355. “Because of the risk, they won’t register voters under this new law.” Quoting the 
state LWVF, the Collier County League notes that it has shut down voter registration in part to 
protect the LWVF’s volunteers, stating “we Ccumot and will not place thousands of volunteers at 


The information regarding the League of Women Voters of Florida’s voter registration activity is from 
an interview with Marilynn Wills, Second Vice-President; Pam Goodman, First Vice President; and 
Jessica Lowe-Minor, Executive Director, of the League of Women Voters of Florida (June 22, 201 1). 

* Website of the League of Women Voters of Collier County, available at 
littp://www.lwvcolliercountv.org/ (last checked July 6, 2011). 
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risk, subjecting them to a process in which one late form could result in their facing financial and 
civil penalties.”** In addition, the law’s requirements that a barrage of forms be submitted and 
updated electronically places triassive stress on all-volunteer LWVF affiliates, which lack office 
space, electronic equipment, or the staff to manage the multiple electronic submissions required 
by H.B. 1355. 

Rock the Vote is another organization that works to register new Florida voters. Rock the 
Vote works closely with college volunteers, and is a non-partisan, non-profit organization that 
focuses on registering new and young voters via both in-person voter registration activity in 
Florida and via its national website. “The personal delivery requirement would make it very 
challenging to meet the 48 hour deadline — not all volunteers have cars and not all college 
campuses are close to county seats,” states Thomas Bates, Vice President for Civic Engagement. 
He also indicates that H.B. 1355 places “a significant burden” on Rock the Vote’s ability to 
register and engage voters in Florida. 

G. Florida Has Provided No Non-Discriminatory Justification for H.B. 1355 

The legislative history of H.B. 1355 provides scant evidence of any justification for the 
far-reaching and onerous new requirements set forth in the law. During the legislative debates, 
the bill’s sponsors and supporters made numerous references to the sanctity of the voter 
registration process, but were unable to point to any actual evidence that the current Florida law 
is inadequate or that there is any record of voter registration abuses.'*^ 

For example, Representative Baxley, the sponsor of the bill, claimed that the reason to 
change from the current ten-day requirement for submitting completed registration applications 
to 48 hours is that voter registration forms are 

valued document[s] and the longer you have these documents floating around, the 
more likely it is for mischief and mishap. There is a responsibility that when 
you’ve taken someone’s registration for them to go ahead and deliver it 
immediately. And we have made a provision that if it’s a weekend or whatever, 
fine.'*^ 

But when asked how many forms filled out with the assistance of third party voter registration 
organizations are “floating around,” Baxley was unable to offer any evidence of any problem, 
instead replying with his own speculative question; “Who knows how many slip through the 
system?”^’ 


““ Website of the League of Women Voters of Collier County, available at 
httD:.4'www.lwvcolliercountv.ore/ (last checked July 6, 201 1). 

To prepare this comment, we have watched video of all Florida House and Senate testimony and debate 
regaring H.B. 1355. As official transcripts are not available, the quotes set forth herein are from an in- 
house transcription. 

•** FLA. HOUSE DEB.: 2nd Reading, Rep. Kriseman (April 20, 2011, 12:30). 

" FLA. HOUSE DEB.: 2nd Reading, Rep. Kriseman (April 20, 201 1, 32:04). 
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Another supporter of the bill. Senator Bennett suggested that the bill does impose burdens 
on voters, but these burdens are justifiable. Senator Bennett was emphatic that voting and voter 
registration should be made more difficult under Florida law: 

You say it is inconvenient. Ever read the stories about people in Alrica? People 
in the desert who literally walk 200-300 miles so they could have an opportunity 
to do what we do? And we want to make it more convenient? How much more 
convenient do you want to make it? Want to go to their house? Take the polling 
booth with us? This is a hard fought privilege. This is something people died for. 

And you want to make it convenient? To the guy who died to give you that right, 
it was not convenient. Why would we make it any easier? I want ‘em to fight for 
it. I want ‘em to know what it]s tike. I want ‘em to have to walk across tovm to 
go over and vote. I want ‘em to at least know the date of when they’re supposed 
to vote. I’d like them to actually know where they’re supposed to go vote. Is that 
too much to ask? I don’t think so. . . . This is Florida and we should count. We 
do make it convenient for preople to vote but I gotta tell ya I wouldn’t have any 
problem making it harder. I would want them to really want to be informed. I 
would want them to really want to vote as badly as I want to vote. 1 want the 
people in the State of Florida to want to vote as bad as that person in Africa who 
is willing to walk 200 miles for that opportunity he’s never had before in his life. 

This should not be easy. This should be something you feel with a passion.'** 

Opponents of the bill, on the other hand, pointed out the very real racial impacts that H.B. 
1355 is likely to have. Nothing in the legislative record of H.B. 1355 or the State of Florida’s 
submission to the Department of Justice contains evidence contradicting or addressing these 
impacts. For example. Senator Rich highlighted how she believes that the bill will limit voter 
access and what the true intent of HB 1355 is, stating: 

Under the guise of ensuring the integrity of the election process we have another 
bill that puts up barriers to participating in the democratic process. Make no 
mistake, the supporters of this bill can cite no examples of voter fraud or provide 
any proof that the integrity of our election process has been compromised ... I 
have to wonder if the only problem that can be found with our electoral process is 
that some people didn’t like the outcome of our last presidential election or the 
outcome of some of our ballot initiatives... but this is no excuse to enact 
legislation that primarily affects the ability of people to vote who don’t tend to 
support the majority party."” 

Speaking about the discriminatory impact in the context of Florida’s history of 
discrimination. Representative Thompson said the following during the House debate: 

Florida is a covered jurisdiction under VRA of 1965 and those states or parts of 
states that are covered jurisdictions are placed in the VRA because they have a 


FLA. SENATE DEB.: Final Passage, Senator Bennett (May 5, 2011, 35:40-38:24). 
FLA. SENATE DEB.: Final Passage, Senator Rich (May 5, 201 1, 47:50), 
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history of discriminatory voting practices they have a history of voter suppression 
they have a history of voter intimidation. I had hoped that in my lifetime I would 
see Florida not among those covered jurisdictions. . . . And when I look at this bill 
that would impose a financial penalty on groups and organizations, third parties, 
that ate working to get people registered. I have to ask the question, are we there 
yet? ... It does limit access to voting and having your vote count. . . . Florida is 
still covered by the VRA of 1965 because of its history so why are we making it 
more difficult to vote? .... What are we going to do with regard to getting these 
proposed changes cleared by the 0OJ? With this bill we’re putting up more 
roadblocks and hampering the opportunity of people who just want the right of 
every American and that is the right to vote. I don’t think this is the direction that 
we should be taking in 201 1 

Finally, Representative Stafford outlined why she believes the bill has a discriminatory 
impact, speaking from the perspective of her own family’s recent history: 

When I read this bill, I thought about my 86 year old grandmother. ... 1 thought 
about her as I read the provisions in this bill that, in my opinion, create barriers to 
voting. I thought about my grandma who was bom in this country but was not 
allowed to vote in this country until 1965 because of the color of her skin. When 
my grandma was finally granted the right to vote in 1965 there were barriers put 
in place to exercising the right to vote. 1 submit to you that this bill creates 
barriers to exercising the right to vote. ... It is the provision in the bill that 
eliminates long standing rales that allow voters to change their information at 
their polling place and forces voters attempting to vote in a different county to use 
provisional ballots which often go uncounted. . . . It’s the provision in the bill that 
reduces from ten days to two days the time that third party groups have to submit 
voter registration forms to election officers or face a fifty dollar fine for each late 
submission. Are we now criminalizing voter registration efforts? .... If this bill 
passes into law, the Floridians most harmed will be those who have been 
historically disenfranchised in this country — ^people of color. . . . and youth. 
Anything that makes it harder for a person to vote or harder for that vote to count 
is very concerning and alarming.^' 

In sum, while the retrogressive impact of H.B. 1355 was clearly noted on 
the record, neither the legislative history of the bill nor the State’s submission to the 
Department address with any specificity, the degree to which the new law will 
haim Florida’s minority voters. 

H. The New Voter Registration Restrictions Must Not Be Precleared 

As explained, H.B. 1355 includes a host of burdensome, unprecedented, and unnecessary 
restrictions on individuals and groups helping others to register to vote. Minority citizens in the 
covered counties disproportionately rely on third-party registration drives to register to vote, but 


“ FLA. HOUSE DEB.: 3rd Reading, Rep. Thompson (April 21, 201 1, 20:59-24:34). 
FLA. HOUSE DEB.: 3rd Reading, Rep. Stafford (April 21, 201 1, 37:35-40:09). 
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the new restrictions will cause existing and planned third-party registration efforts to either be 
shut down or curtailed. The types of restrictions enacted by Florida are not found in other 
covered States, and Florida law regulates no other election-related citizen activity in this manner. 
The State has provided no record of voter registration abuses that could justify the far-reaching 
and onerous new requirements set forth in the new law. Indeed, the ink on Florida’s latest round 
of restrictions on voter registration was barely dry when H.B. 1355 was enacted, even as state 
registration rates continued to plummet. Opponents of the bill pointed out not only that the 
restrictions were unjustified, but that they also risked harming Florida’s minority voters. 

For these reasons, the Justice Department should object to this direct attack on the voter 
registration process. Alternatively, the Department should send a written request for additional 
information to Florida. 

III. Restrictions on Early Votiiig 

A. Submitted Changes 

Section 39 of H.B. 1355 restricts the time period during which early voting is conducted 
for federal and state elections, and potentially restricts the number of early voting hours. The 
new law also provides that, with regard to county elections not held in conjunction with a federal 
or state election, early voting will become optional. 

Currently, early voting runs for a full two-week period. It begins on the 15* day before 
an election and ends on the second day before the election. TTiat means that early voting begins 
on a Monday two weeks before election day, continues from that Monday through the following 
Sunday, and then continues through the following week, ending on the Sunday two days before 
the election. Early voting is conducted for eight hours on each weekday, and for eight hours in 
the aggregate during each of the two covered weekends (each county decides how to allocate the 
weekend hours between Saturdays and Sundays). 

Under the new law, early voting will occur over a more limited, eight-day period, from 
the tenth day before an election to the third day before an election. This will eliminate the first 
five days of early voting (Monday through Friday of the second week before the election), and 
also will eliminate the possibility of having early voting during the Sunday two days before the 
election. Early voting will begin on a Saturday, a week and a half before an election, and will 
end on the following Saturday. Moreover, instead of a set number of hours for each weekday 
and an aggregate number of hours for each weekend, each county elections supervisor will be 
given the discretion to set the number of early voting hours for each day (weekday or weekend 
day), between a minimum of six hours and a maximum of 12 hours. The hours also could vary 
between early voting sites in the same county. 

Pursuant to the Procedures for Administration of Section 5,28 C.F.R. § 5 1 . 1 5, the new 
law thus is enabling in two respects: first, the law grants discretion to election supervisors to set 
the number of early voting hows in each election; and, second, the law grants discretion to 
election supervisors to decide whether to conduct early voting in county elections in which there 
is no federal or state office on the ballot. It follows, therefore, that if the Justice Department 
ultimately concludes that the early voting changes should be precleared, the Department would 
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be obligated to inform the State and the covered counties that these enabled changes must 
receive preclearance in the future when early voting decisions are made. 

B. Minority Voters’ Reliance on Early Voting 

As shown by election data maintained by the State of Florida, black voters in the five 
covered counties disproportionately have relied on early voting in casting their ballots in recent 
elections.® 

This was especially true in the 2008 general election, when over half of all black voters in 
the covered counties who cast a ballot in that election - 52.8 percent - voted using early voting.® 
In contrast, only about a quarter of white voters in the covered counties who voted in that 
election cast early-voting ballots, 27.9 percent. The Hispanic rate was 27.8 percent,- which was 
essentially identical to the white percentage. The percentage for the category of registered voters 
which Florida denominates as “other” was 31.1 percent. 

In the 2010 general election, the difference between black and white voters was less 
dramatic, but black voters in the covered coimties still disproportionately made use of early 
voting in that election as well. Among black voters, 28.6 percent voted early, whereas 24.7 
percent of white voters cast early ballots. The rate among Hispanic voters was 18.9 percent, and 
the rate among “other” voters was 23.0 percent. 

The data also show that, among early voters in the covered counties, black voters have 
relied disproportionately more on weekend hours than weekday hours. 

C. Discriminatory Effect 

One of the key questions posed by the proposed early-voting changes is how counties 
will utilize the discretion newly granted as to the number of hours of early voting that will be 
conducted on each early-voting day. As noted by the State in its submission, it is theoretically 
possible that the number of hours of early voting will not be reduced in the covered eounties as a 
result of H.B. 1355. But, for this to occur, each county will need to decide to conduct early 
voting for the maximum number of hours possible at all early voting sites in each county. 
Currently, all counties are required to have 96 hours of early voting at all early voting sites (10 
weekdays times 8 hours a day, plus two weekends times eight hours on each weekend). Under 
the new law, each county could continue to conduct 96 hours of early voting, but only if each 
county conducts early voting for 12 hours a day at every early voting site in the county (8 days 
times 12 hours a day). 


“ Data on the number of persons casting early-voting ballots were obtained from a Florida website, 
https://doe.dos.st3te.f1.us/f\TscountvballotreDorts/FVRSAvailableFiles.asDX. that identifies all persons 
who voted early in the 2008 and 2010 general elections, by voter identification number. The race of these 
early voters was obtained by matching these voter identification numbers with the data on the State’s 
registration file, which includes the self-identified race of each voter. The data on persons who voted 
absentee and on election day were obtained from Florida’s statewide voter history file, a copy of which 
was obtained by the Brennan Center. 

In other words, 52.8% equals the number of black persons who cast early votes divided by the sum of 
all blacks who voted in that election (voted early, voted absentee, and voted on election day) 
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The State’s submission, however, provides no factual information concerning this key 
issue. For example, the submission does not address how the practical realities relating to 
election administration (including, but not limited to, budgetary considerations) will affect the 
covered counties’ decisions as to the number of early voting hours that they would decide to 
institute under the new law. Accordingly, this is one of the issues that the Justice Department 
should examine in sending the State a “more information” letter. 

To attempt to gain some information about this question, we spoke with election officials 
in the five covered cotmties. These interviews suggest that the majority of the covered counties 
are not likely to offer the full 96 hours of early voting permitted under H.B. 1355. The election 
officials we interviewed in Hardee, Hendry, and Monroe Counties (Jeff Ussery, Lucretia 
Strickland, and Harry Sawyer, Jr., the counties’ elections supervisors) do not expect to increase 
their houre and expressed doubt that they would be able to afford to do so. In Hillsborough 
County, the director of operations for voting (Lyle Roberts) said that he hopes that the county 
will keep early voting open for 96 hours, but also noted that the county would need to hire 
double the number of workers and institute double shifts to avoid the cost of overtime pay. 

Lastly, in Collier County, the Chief Deputy Supervisor of Elections (Tim Durham) believes that 
Collier will stay open for 96 hours at least for general elections, but will need to hire more poll 
workers to do so. 

If, as is suggested by these interviews, the practical reality is that the new law will result 
in a significant reduction in the number of early voting hours, this weighs in favor of a finding of 
retrogression as to the early voting changes. 

D. Discriminatory Purpose 

The State of Florida’s submission also provides little or no information that addresses the 
State’s burden of showing the absence of discriminatory purpose. Our review of the legislative 
debates indicates that the opposition to the early-voting changes was based on the concern that 
the changes will reduce the opportunity of Florida voters to cast early votes. This concern, 
combined with the minority voters’ reliance on early voting, suggests the possibility that a 
discriminatory purpose was present. Y et, the submission provides no neutral justification for the 
changes. 

One particular concern is that the changes may have been adopted specifically to 
eliminate the possibility that early voting is conducted in the future on the last Sunday before the 
election. Under current law, counties have the discretion to conduct early voting on that day, but 
the new law requires that early voting end on the Saturday before the election. Several of the 
large urban counties in the State have conducted early voting on Sundays (although the covered 
counties did not in the 2008 and 2010 general elections), and the extent to which minority voters 
have made use of that voting opportunity has been dramatic (apparently many minority voters 
travel from church to their early voting site on that day). In the 2008 general election, statewide, 
33.2 percent of those who voted early on that last Sunday before election day were black and 
23.6 percent were Hispanic, whereas blacks constituted 13.4 percent of all early voters statewide 
(for all early voting days) and Hispanics constituted 1 1.6 percent. These data support the 
concern that a specific discriminatory purpose underlying the changes may have been to 
eliminate early voting on this last Sunday before election day. 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00070 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 



65 


22 


This specific concern about the purpose underlying the changes applies to the present 
submission regardless of the fact that, as noted, the covered counties have not utilized early 
voting on this last Sunday in recent general elections. The covered counties currently have that 
option, and a discriminatory purpose aimed at eliminating that option would require the 
interposing of an objection. 

Accordingly, the Justice Department also should obtain further information regarding the 
issue of discriminatory purpose by making a written request for additional information as to the 
early voting changes. 

E. The State Has Not Met its Burden Under Section 5 

For file reasons set forth above, the State has not met its burden under Section 5 with 
regard to its submission of the early voting changes, and the Justice Department should send a 
written request for additional information. 

IV. Restrictions on Voting bv Reeistered Voters Who Move Between Florida Counties 
Without Re-Registering at Their New Address 

Section 26 of H.B. 1355 enacts new restrictions on the ability of persons who are 
registered to vote in Florida, and who move between counties without re-registering at their new 
address, to change their address at their polling place in their new county and cast a ballot that 
will be counted. This voting change is of coneem both because Florida’s submission to the 
Justice Department does not clearly delineate the nature and scope of the change (as required by 
28 C.F.R. § 51.27 (c)) and because the available data suggest that the affected voters maybe 
disproportionately minority. Accordingly, we believe that the appropriate course of action is for 
the Justice Department to send Florida a written request for additional information so as to 
clarify what Florida is submitting for preclearance, and to enable the Department to properly 
assess whether the change is discriminatory. 

A. Benchmark System 

Florida law generally provides that Florida residents may vote only in the “election 
precinct in which . . . [they are] registered.” Fla. Code § 101.045(1). 

However, Florida law also includes a significant exception to this rule: registered voters 
who move after registering to vote, and who do not re-register at their new address, nevertheless 
are permitted to vote in their new precinct so long as they complete an affirmation specified in 
Florida law. Fla. Code § 101.045(2)(a).’'' This exception applies equally to persons who move 
within the same Florida county and to those who move between Florida counties. This fail-safe 
provision, which ensures that persons who are properly registered to vote in Florida are not 
disenfranchised simply because they move without notifying Florida election officials, appears to 
have been the law in Florida for over two decades. 


The affirmation that a mover must complete is simple and straightforward. The voter need only fill in 
his or her name, former address (including city and county), former precinct and county where registered, 
new address (including city and county), and the new precinct and county where the individual is now 
eligible to vote. The voter affirms this information, affirms that he or she is “otherwise legally registered 
and entitled to vote,” and signs the affirmation. Fla. Code § 1 0 1 .045(2)(a). 
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B. Proposed Change 

1. New statutory language 

Section 26 makes two important changes to the statutory language of the Florida code 
section in question, Fla. Code § 101.045. First, Section 26 includes new language which, at first 
blush, could be interpreted as limiting the “movers” exception to those registered votere whose 
change of residence is intra-county, and eliminating the exception for those whose change of 
residence is inter-county. In this regard, Fla. Code § 101.045(2)(a), as amended by Sec. 26, 
specifies that the exception is to apply to electors whose “change of residence is within the same 
county.” Second, Section 26 adds a new subsection “(b)” to § 101.045, to provide that registered 
voters who move inter-county “may not change [their] legal residence at the place and vote a 
regular ballot; however, such elector[s] [are] entitled to vote a provisional ballot.” 

2. Will registered voters who are inter-county movers still be able to cast a ballot 
that will be counted? 

The questions presented by the submitted amendments are whether, if Section 26 is 
ptecleared, Florida will count provisional ballots cast by inter-county movers who are registered 
to vote but who have not re-registered at their new address, and if so, what actions will such 
inter-county movers be required to take in order for their provisional ballots to be counted. 

The answer to the threshold question - whether there are any circumstances in which 
these provisional ballots will be counted — appears to be “yes,” but the State’s submission is not 
clear on this point. Therefore, the Justice Department should seek a written clarification from 
the State on this critical issue. 

More specifically. Exhibit E to the State’s submission, which provides a section-by- 
section description of the changes, advises, circularly, that inter-county movers’ provisional 
ballots will be counted except when the voter “was not entitled to vote.” Exh. E, at 12. Exhibit 
E then goes on to note the reasons that a voter may not be “entitled to vote.” These reasons do 
not include being registered in one’s former county but not in one’s new county of residence. 
Accordingly, this may suggest that such provisional ballots can be counted. On the other hand. 
Exhibit E also references the state statute regarding the counting of provisional ballots, Fla. Stat. 

§ 101.048, and that statute specifies that provisional ballots are counted only when “the person 
voting that ballot was entitled to vote at the precinct where the person cast a vote in the election.” 
Fla. Stat. § 101.048(2)(a). Given the amenttaent to Fla. Stat. § 101.045(2)(a) noted above, it 
might be argued that these inter-county movers will no longer be “entitled to vote at the [new 
residence] precinct.” 

This threshold question appears to have been definitively answered by Directive 2011-01, 
issued by the Secretary of State to the county election supervisors on May 1 9, 20 1 1 (see 
Attachment D to this letter). The Directive states that, under the new law, the determination as to 
whether to count provisional ballots cast by inter-county movers is made using “the same 
standard that would apply for counting a regular ballot” by intra-county movers, i.e., the ballots 
should be cormted unless the inter-county mover “was not registered or the voter voted in a 
precinct other than the one that corresponds to his or her new address.” Directive 201 1-01, at 2. 
However, this Directive was not included in the State’s Section 5 submission. 
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The second question, assuming that inter-county movers’ provisional ballots have the 
potential to be counted, is what inter-county voters will be required to do in order for their 
provisional ballots, in fact, to be coimted. For example, will these voters still complete the same 
affirmation that they complete under current law and, if so, will this be sufficient or will they 
need to do more? Will the voters need to present evidence of eligibility to the elections 
supervisor after election day (in the same way that persons who cast provisional ballots for other 
reasons are required to do)? The State’s submission does not address this question at all, and 
Directive 2011-01 makes only a glancing reference to this. 

Accordingly, the Justice Department should seek clarification from the State, in writing, 
as to whether there are circumstances in which provisional ballots cast by these inter-county 
movers may be counted and, if so, what steps must these citizens take in order to cast a 
provisional ballot that will be counted. Once the Department obtains these answers, the 
Department also, in its final decision letter, should specifically identify what the State is 
changing with regard to voting by inter-county movers who are registered to vote but who do not 
re-register at their new Florida address, so that the precise preclearance issue in this regard is set 
forth. 


C. Potential Discriminatory Nature of the Submitted Change 

We also do not believe that the State has made the necessary showing of ho 
discriminatory purpose and no retrogressive effect, and believe that, in order to address these 
issues, the Justice Department should send a written request for additional information. 

First, because the nature and scope of the change has not been properly delineated, it is 
difficult to gauge the obstacles that Florida may be erecting to voting by these inter-county 
movers and why these obstacles have been created. For example, if the inter-county movers will 
be required to complete the same affirmation they are required to complete now, and if their 
votes then will be counted so long as they properly complete the paperwork associated with 
provisional ballots - with no need to do anything more - the obvious question is why will these 
voters be required to jump through the additional “provisional ballot” hoop when this would not 
seem to serve any substantive purpose? On the other hand, if the inter-cotmty movers will be 
required to do more, why is their eligibility to vote more suspect than that of intra-county 
movers, especially given the fact that the State has a computerized statewide system of voter 
registration? Nothing in the State’s submission answers these questions. 

Second, the State has not provided any data as to the racial composition of the inter- 
county movers in question {i.e., registered voters who move into a Florida covered county from 
another Florida county and who do not re-register at their new address). The data that we have 
been able to identify suggests, however, that these voters are disproportionately African 
American. The Census Bureau’s 2009 American Community Survey reports data, by race and 
Hispanic origin, regarding the percentage of persons of each population group (one year and 
older) within each of the covered counties that had moved from another Florida county within 
the past year. These data are as follows: 
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Ri^?^ 

Collier 

Hardee 

Hendry 

Hillsborough 

Monroe 

White 

1.9 

3.4 

5.6 

2.8 

2.3 

Black 

1.9 

15.4 

12.2 

2.9 

3.6 

Hispanic 

1.8 

3.4 

3.3 

3.0 

3.5 


D. Summary 

For these reasons, the State has not met its burden with regard to this submitted change 
and the Justice Department should send the State a written request for additional information to 
request: a) “[a] statement that identifies with specificity” the nature and scope of the change 
regarding registered voters who move between counties without re-registering in their new 
county, as required by 28 C.F.R. § 51 .27(c); b) a clear delineation of any new burdens being 
imposed on these inter-county movers to cast a ballot that will be counted, and the reasons for 
imposing these burdens; and c) any data available to the State that relates to the racial 
composition of these inter-county movers in the covered counties. 

V. CoBclusion 

For the reasons set forth above, the Justice Department should not grant Section 5 
preclearance to three significant sets of voting changes enacted by H.B. 1355 - the changes that 
would severely restrict citizen voter registration efforts, the changes that would shorten the early 
voting period, and the changes with regard to voting by persons who are registered to vote and 
move between counties without re-registering to vote. 

Respectfully submitted, 

Lee Rowland 

Democracy Counsel 

Brennan Center for Justice 

Mark A. Posner 

Senior Counsel 

Lawyers’ Committee for Civil Rights Under Law 


” The data for whites are for white non-Hispanics. However, the data reported for blacks include black 
Hispanics as it does not appear that the 2009 ACS reports change-of-residence data for black non- 
Hispanics. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 


LEAGUE OF WOMEN VOTERS OF 
FLORIDA, FLORIDA PUBLIC INTEREST 
research GROUP EDUCATION FUND, 
and ROCK THE VOTE, 

Plaintiifs, 

V. 

KURT S . BROWNMOi in las official capacily 
as Scweiaiy of State for the State of Florida, 
PAMELA L BONDL in her official cajwity as 
AtloiBey Gei^fa! for the State of Florida, and 
GISELA SALAS, in her official ct^>acity as 
Diiectrir of the Division of Elections within the 
Department of State for the State of Florida, 

Defendants. 


Civil No. 

Affidavit of Deirdre Macnah 
Snbniitted in Support of 
Plaintiffs’ Motion for 
Preliminary Injunction 


% :Ddrdre Macnah, hereby declare as follows: 

L 1 am a U.S. citizen, a resident of Florida, a registered voter, and I am saving my second 
term as President of the State Board of Directors of foe League of Women Voters of Florida 
(‘IWVF’). I submit fois affidavit in support of Plaintiflfe’ motion for a preliminaty injunction to 
prevoit enforcement of the provisions of the newly enacted 201 1 Fla, Laws 40 § 40 (ct^ffied at 
Fla, Stat 1 97,0575) f*the Law") that impose dnmrus new registration, r^rfinjg, and 
submission deadlines on individuals and civic groups engaged in Voter registration, and which 
are prevmtihg LWVF &om folly carrying out its mission of fostering civic participation. 

2. My experience with LWVF includes four years on the State Board, as well as four years 
as President of the League of Women Voters of Orange County, one of LWVF’s largest local 
Leases. My great-great-grandmother was a League of Women Voters member. I believe 
l«ssionately in the mission of the LWVF, and my role as President is extremely meaningful to 
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me on a professional and personal level. I also have enjoyed a successfiii career that has 
included corporate work, public service, and elected office. 1 hold an MBA from Columbia 
University in marketing and finance and a BA. from New York University in History and 
Political Science. 

3. In my capacity as President of LWVF, 1 am responsible for leading our State Board of 
Directors, running State Board meetings, recommending and deliberating about statewide policy 
positions and strategy, and communicating our policies to our many local ch^ters, our members, 
and the public. 1 am intimately involved in all aspects of our work, including our previously 
extensive voter registration work, our legislative and policy positions, and the procedures by 
which we attract, retain, and communicate with our extensive membership. I am the official 
voice of LWVF in the media and to the public. All of my time is volunteered, and I spend 
around 60 hours per wedc performing my duties. Our State Board members volunteer up to 40 
hours per week with LWVF, in addition to the hours many of them spend volunteering for local 
leagues in their home counties. 

The League of Women Voters’ History, Mission, and Structure 

4. The national League of Women Voters was founded by Carrie Chapman Catt in 1920 
during the convention of the National American Woman Suffrage Association. The convention 
was held just six months before the Nineteenth Amendment to the U.S. Constitution was ratified, 
giving women the right to vote after a 72-year struggle. 

5. LWVF was founded in Florida in 1939. LWVF is a nonpaitisan, not-for-profit 
corporation organized under the laws of Florida, and a tax-exempt charity pursuant to sections 
501(cX3) and 501(cX4) of the Intwnal Revenue Code. It has approximately 2,800 current dues- 
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paying members in Florida, and a list of about 9,000 members, supporters, and volunteers, who 
receive regular communications from LWVF. 

6. LWVF has 29 separately incorporated city- and county-based local leagues throughout 
Florida ( “local Leagues”). 

7. LWVF’s mission is to promote political accountability by encouraging the informed and 
active participation of citizens in government. LWVF also influences public policy through 
education and advocacy. One of LWVF’s primary goals is to promote effective voter 
participation in government. LWVF accomplishes this goal by: (1) conducting voter registration 
drives throughout the state; (2) holding educational forums and candidate debates open to Ae 
public; (3) publishing a quarterly newsletter and hosting a website; (4) distributing boA a non- 
partisan biatmua] election guide to candidates for statewide office, and objective information 
regarding pressed constitutional amendments m Florida; and (5) distributing mfonmation on 
topics includmg government reform, education, natural resources, social policy, and fiscal 
policy. 

LWVF Organizational Structure and Activities 

8. LWVF has one physical office located at 540 Beverly Court, Tallahassee, Florida 32301- 
2506. Its nonpartisan education, outreach, and voter registration efforts are funded entirely by 
LWVF’s annual 501(c)(3) Education Fund, wiA a budget of approximately $99,000. 

9. LWVF employs only two sAff members: a part-time Executive Director and a part-time 
Office Manager. We also hire a contract lobbyist for legislative advocacy. The Executive 
Director, alongside volunteer interns and LWVF members, manages Ae office, handles 
correspondence and donations (via phone, mail, and email), services local chapters, supports 
Board of Directors meetings and member meetings, and prepares reports. She also serves as a 
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control tower between 4c LWVF state office and local league and volunteers. Our office 
manager assists with all of these tasks and provides administrative support to the Executive 
Director and the State Board. 

1 0. LWVF maintains a website at www.thcfIoridavoter.org and, through its Education Fund, 
maintains another website at www.bereadytovote.org, which houses our groundbreaking 
collaboration with Microsoft to use smart phone technology to help voters access and confirm 
their current voter registration status. 

1 1 . LWVF policy is set by consensus among its State Board members, all of whom must be 
current dues-paying members. The State Board sets statewide policy for local league, 
particularly concerning policy positions and voter registration efforts. The State Board also 
publishes an aimual report, available to members and to the public, detailing LWVF’s financials, 
policy, and accompli^ments each year. 

12. LWVF has 29 local Leagues, which are community-based and depend entirely on 
member volunteers; none have paid staff. To the extent that volunteers need storage space or a 
physical location for meeting and plaiming, local Leagues operate firom the homes of volunteers 
or in free community meeting spaces. Only the St. Petersburg League has a physical office. 

Each local League must pay dues to both LWVF and the national League of Women Voters- 
Indi vidual members join their local League and pay a $50 annua] membership fee. Out of that 
$50, the local League will owe $30 to the national organization, and $ 1 5 to LWVF, leaving the 
local League with $5 per new member. Every member of each of the 29 local Leagues is also a 
member of LWVF. 

13. For example, the Tallahassee League, like all local Leagues, has no staff and is composed 
entirely of volunteers. Its annual income is approximately $5,000, derived mostly from member 
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dues. It uses these funds to pay its membership fees to LWVF and the national League of 
Women Voters, and, with what little is left, to print and mail voter information brochures that 
describe local, state, and national issues. It also publishes a brochure listing the contact 
information of school board members, state r^resentatives, senators, members of the judiciary, 
and other government ofticials. The Tallahassee League has engaged in voter registration in the 
past, but has not previously allocated specific money toward that activity. Like the state LWVF, 
it never needed to, because all voter registration work was entirely volunteer-based and cost the 
organization no money. 

14. Many local Leagues do not have access to computers and other technology. This is due 
in part to their sparse budgets and in part to the fact many members are not familiar with 
con^uter or email technology. For example, the Martin County League does not have a website, 
and its former president did not have an email address. While LWVF’s state office has a scanner 
and a fax machine, local Leagues generally have no centralized or free access to such equipment 

15. Although LWVF maintains a list of members, it is difficult to tell when individuals 
considw themselves “active” members. Each member must pay dues every year by the date on 
wdiich he or she joined LWVF. However, it is very common for members to pay late, for 
example delaying a renewal payment until the beginning of the calendar year, or forgetting to 
renew promptly. LWVF does not immediately remove these members fiom our commimications 
lists or stop offering them cq^xHtunities to volunteer. Lapsed members routinely pay their 
renewal dues and become current again. These individuals likely consider themselves continual 
members, and LWVF considers them supporters and calls on them as volunteers. 1 do not 
believe that the simple lapse in payment of dues on the annua! date signals that an individual 
wishes to terminate his or her association with LWVF, or an unwillingness to volunteer with us. 
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1 6. Not ail volunteers are dues-paying members. Some volunteers only donate their time 
once, or on a few occasions. LWVF does not require volunteers to sign contracts or other 
documents, specify the beginning and ending dates of their volunteerism, or to provide updates 
to LWVF about “terminating” their volunteerism. Any of these requirements would Stigmatize 
and reduce volunteerism. LWVF strives to &cilitate an open, inclusive environment that accepts 
all comers and does not require a level of formality beyond maintaining contact information and 
asking the time which each volunteer is willing to give on any given day. 

LWVF’s Voter Registration Activity 

1 7. Registering new voters is a critical part of LWVF’s mission to promote political 
responsibility through an informed and active citizenry. It is also an important part of 
accomplishing our goal of increasing political participation by women, youth, and citizens in 
traditionally underrepresented and disenfranchised communities, particularly residents of low- 
income, African-American, and Hispanic communities. Indeed, recognizing Florida’s diverse 
population, LWVF publishes statewide candidate guides in both English and Spanish. 

18. Voter registration is particularly important and integral to LWVF’s mission in 
presidential election years. The heightened attention to politics makes citizens more interested in 
government, which gives LWVF an opportunity to engage them in the political process and in 
the values and issues for which the League of Women Voters stands. With the extent of 
attention already on the 2012 election, the coming months will provide a crucial opportunity to 
bring more citizens into the democratic system. 

1 9 . LWVF conducts aimoal voter registration drives through its 29 local Leagues. There is a 
State Board member dedicated to voter service who communicates to tttose members 
coordinating voter registration drives at the local level about broad policy and priorities. Local 
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Leagues design, plan, and conduct their own voter registration activity without operational 
assistance from the LWVF, usually led by a local voter service chairperson. These drives occur 
throughout the year, but they arc especially active in the summer and fall months immediately 
prior to voter registration deadlines for fall primary and general elections. 

20. Typically, local Leagues will register new voters by attending community events or 
talking to citizens at malls, schools, nuraing homes, or other institutions or high-traffic areas. At 
these events, our volunteers often set up tables and encourage passersby to stop and fill out a new 
voter registration form. Alternatively, volunteers walk around high-traffic areas with forms on 
clipboards and ask individuals if they would be willing to register to vote. 

21 . Helping other Floridians to register to vote is one of the most popular and effective 
volunteer opportunities with LWVF, and it has consistently been one of the best ways to get new 
volunteers invested in our work. New and busy volunteers love it because the schedule is 
flmdble in terms of both scheduling and time commitment. It is one of the few activities in 
which a volunteer can participate on an impromptu basis and, within an hour or less, be trained 
and help voters to register. I have come to believe that individuals who begin volunteering even 
a few hours helping to register their fellow citizens to vote find the activity extremely rewarding 
and feel a sense of purpose and connection to their democracy. Many, if not most, of our 
seasoned volunteers, stalwart snK>oiters, and State Board membera began volunteering their time 
at a LWVF voter registration drive table. My own very first hour spent volunteering with LWVF 
was behind such a table. 

22. While engaging in voter registration activity, LWVF volunteers hand out pamphlets and 
other materials discussing the importance of registering to vote, providing information about 
voting, and informing new voters about how they can contact their elected officials. For 
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example, LWVF volimteeis provide new voters with a palm card published by the national 
League of Women Voters entitled “5 Things to Know," which contains tips for successfully 
voting, such as taking their voter ID card to their polling place. Local Leagues also frequently 
release “Know Your Elected Officials” publications to provide their members with a basic 
overview of and contact information for their local government officials. 

23. LWVF has recently launched the interactive “Be Ready to Vote” campaign, which 
connects Florida citizens to their county Supervisor of Elections office via smart phone 
technolo^ in order to ensure their voter registration information is current and complete. 

24. LWVF registers voters at all of its events throughout the year. Voter registration goes 
hand-in-hand with virtually all of LWVF’s public education efforts, as well as many of our 
advocacy activities. Registration efforts are automatically tied as a secondary exercise to every 
non-lobbying activity in which LWVF is involved. Whether the activity is a luncheon, a school 
event, a debate, or any another election-related activity, members always have voter registration 
forms on hand. LWVF believes that the best way to succeed at its mission of increasing civic 
engagement is to register as many citizens to vote as possible, to provide voters with basic 
nonpartisan information about candidates and issues on the ballot, and to get as many voters as 
possible out to the polls. 

25. Local Leagues are very active in registering voters. For example, the Tallahassee 
League, which has been registering voters since its founding, registers voters at shopping malls, 
city Fourth of July celebrations, and the Tallahassee Saturday Downtown Market. The 
Tallahassee League usually registers voters in conjunction with its other activities. For instance, 
for several months before the 2004 election, it set up a table every Saturday at the downtown 
market to distribute a special edition of State Voter, an informational brochure published by 
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LWVF explaining all amendments to the State Constitution. In conjunction with this, the 
Tallahassee League registered voters, distributed voter registration forms, and gave out 
information about joining LWVF, The Tallahassee League also registered voters when it was 
collecting signatures for a state redistricting petition and a petition to change the timing of a city 
commission election in 2004. 

26. Local Leagues also make a point to go to places where people who may not have either 
the means or the of^rtunity to register to vote congregate. Accordingly, LWVF members and 
volunteers registo many people who do not have a car to go to the motor vehicle offices or the 
offices of dieir local supervisor of elections. Some people who register with the assistance of 
LWVF are intimidated by the prospect of navigating an official form or visiting a government 
office. Our targeted voter registration activity has included trips to nursing hmnes and outreach 
to social service providers, such as those providers conducting community outreach at the Palm 
Beach County Health Fair. 

27. Many of LWVF’s outreach activities are directed at traditionally underrepresented 
communities. For instance, the Orange County League spearheaded the “Vamos A Votar 
Coalition,” a nonpartisan campaign to increase Hispanic voter participation in Central Florida 
and statewide. This campaign includes a Spanish language website, www.vainosavotar.org, 
maintained by the LWVF Education Fund. Similarly, when the Pinellas County League 
recognized fifteen yews ago that there was a growing Hispanic population in that county, it 
started holding voter registration drives at a newly-opened Hispanic community center and at 
Hispanic cultural fairs. Some local Leagues, including the Jacksonville/First Coast League, 
regularly attend naturalization ceremonies in their communities. There, they introduce new U.S. 
citizens to one of the most important opportunities and responsibilities of citizenship by assisting 
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them in registering to vote. The Jacksonville/First Coast League also encourages these new 
citizens to become engaged in toe political process by becoming LWVF members and by 
lobbying elected officials on issues of importance to them and their communities. And, the 
Miami/Dade County League reaches out to historically underrepresented communities in their 
county by publishing registration information in English, Spanish, and Creole. 

LWVF Voter Registration Procedure 

28. Local Leagues conducting voter registration efforts rely on voltmtcers who may or may 
not be LWVF members. LWVF’s staff which consists of only two part-time employees, does 
not have time to register voters or to supervise voter registration at each of toe local leagues’ 
events. We do not keep records of each volunteer and the precise time they spend with us. Nor 
do we ask volunteers to commit to regular volunteering, or ask when they next plan to assist 
LWVF. Instead, we view our members and supporters as an inclusive, constant source of 
potential volunteers dedicated to public service, and we are grateful for any time they spend 
volunteering with us. 

29. Voter registration at LWVF events is well organized. The voter registration activity is 
announced beforehand through a newsletter or some other means, and volunteers are requested to 
commit in advance to a time to help register voters. While local Leagues sometimes keep 
proposed rosters of volmiteers for each upcoming event, volunteers may get sick, have 
emergencies, change plans, or find out about toe opportunity to volunteer at toe last minute. As a 
lesult, despite our best efforts, volunteer schedules roufmeiy change up to, and through, toe day 
of a voter registration event. 

30. At LWVF events, there are always at least two volunteers. One volunteer is always 
experienced and can show any new volunteers what to do. Volunteers usually have a sign that 

10 
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says “League of Women Voters” and a sign that says “register here” in English and Spanish 
posted at their table. 

3 1 . Local Ixague members train voter registration volunteers before they may engage in 
voter registration activity. Volunteers are instructed not to just band forms out, but to assist 
people in filling out the forms and collecting them to make sure they get properly submitted to 
election oflScials. Volunteers are instnicted to explain to potential new voters that it is important 
for all eligible citizens to register to vote, and to actually vote, in order to keep government 
accotmtable. Volunteers may offer literature or messaging on LWVF’s mission, and some local 
Leagues may also offer registered voters opportunities to sign initiative positions supported by 
LWVF. We believe it is important that volunteers are conversant on these issues related to civic 
participation because conversations about the rights and respoirsibilities of American cifizens 
inevitably arise in the course of conducting voter registration drives. Volunteers are poised to 
respond to questions presented by the applicants and to clear up any confirsion about the 
registration and voting process. Volunteers prefer not to register more than two or three people 
at a time to ensure they can properly assist each one. 

32. The success of LWVF’s voter registration drives depends upon volunteers taking the time 
to ensure that a prospective voter has correctly and completely filled out a voter registration 
form. Volunteers are instructed to provide all necessary assistance to ensure that each voter 
TBgisttalion form collected is fiilly completed. After an individual hands a completed voter 
application to a LWVF volunteer, volunteers check each field on each form to make sure it is 
correctly filled out. Many LWVF volunteers encourage registrants to put their phone numbers 
on the form so they can be contacted if additional information is needed. 


11 
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33. It is the experience of LWVF members that the vast majority of people tvil! not properly 
complete and submit applications without assistance. LWVF believes that asking people to 
register in person, and collecting and delivering their voter registration forms for them, results in 
a vastly increased rate of votta: registration as compared to simply handing out blank forms to be 
completed and submitted a later date. As a volunteer, I have seen proof of this fust hand, and I 
know drat many citizens would not be registered to vote but for our assistance in completing and 
submitting voter registration forms. LWVF volunteers will distribute blank forms if that is the 
only option, but they make every effort to collect completed forms from registrants and to then 
ensure that these forms get submitted property. For example, if a student is not carrying his or 
her driver’s license or other government ID, he or she may not have with them the requisite 
personal information needed to complete the voter registration form. In those cases, the 
volunteer will encourage students to come back rather than just give them blank forms, 

34. LWVF does not make copies of voter registration forms after completion, and it does not 
keep track of how many people it registers unless there is a distinct reason, such as evaluating the 
success of a particular drive. This is in part because LWVF hesitates to place administrative 
requirements on our volunteers; instead, we seek to engage them in the purely civic acts of 
community engagement, volunteerism, and voter registration. 

35. Members and volunteers participating in voter registration efforts understand the 
importmice of getting completed registration forms to the registrar promptly. The person in 
charge of the voter registration event gathers all forms to be submitted. The forms are secured 
by placing them in a closed box or envelope and keeping diem in the member’s personal 
possession until they are taken to a Supervisor of Elections. In some cases the forms are mailed, 
but LWVF prefers to have members submit them in person to ensure proper delivery. LWVF 
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believes it is very important to have well-trained, trustworthy people in charge to ensure that 
forms are not lost or submitted late, 

36. The average turnaround time between when a completed registration form is collected 
and submitted varies based on the circumstance. In many instances, it would be very difiicult to 
deliver the forms within 48 hours. Frequently, during multi-day voter registration drives, forms 
will be collected in a single secure location until the drive is over, and then delivered together to 
elections officials. This process ensures the security and accountability of the forms. Depending 
on the length of the drive, this can take 2 to 8 days. In some cases, LWVF volunteers in charge 
of an event may work full time, or have other pressing demands, and may not be able to take the 
forms to the LWVF office or an election supervisor immediately after an event. Volunteers may 
also be elderly or lack a car, and need assistance in submitting forms. 

37. LWVF members and volunteers also register voters more informally, helping extended 
family, friends, co-workers, and acquaintances to register to vote on a smaller scale. LWVF 
members and volunteers are very enthusiastic about this work because registering people to vote 
is the first step in getting them involved in the political proces. Moreovw, registering voters is a 
hands-on opportunity for volunteers, during which they can meet with prospective voters fece-to- 
face, and help inform citizens how to take part in the political and governmental process. 

38. For example, I recently hired a contractor for my home, who goes by “Soimy the 
Carpenter." Sotmy asked me about myself, and I told him 1 was involved in voting issues. 
Sonny responded that he was a citizen, thought he was registered to vote, and wanted to check 
his status. 1 offered him tire opportunity to use our Be Ready to Vote Campaign technology to 
check his voter registration on his phone. We discovered he was not, in fact, on the voter rolls; 1 
have not pre-registered myself as a “third-party voter registration organization,” so I was unable 
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to offer to have Sonny fill out a registration form and give it to me for submission. I talked 
through the stej» of voter registration with him, but felt strongly that he was unlikely to obtain, 
complete, and submit a voter registration form. Iff could have spontaneously offered that 
assistance to Sonny, I am sure he would have been registered to vote. But because of the Law, 1 
could not help him register. 

39. Volunteers obtain the voter registration forms they distribute and/or collect in diverse 
ways. Many volunteers print publicly-available Florida state voter registration forms from the 
Florida Division of Elections website or obtain the national mail voter registration form available 
at the website of the Election Assistance Cortunission. In addition, LWVF and local Leagues 
typically enjoy excellent and close working relationships with the county Supervisors of 
Elections, who routinely provide blank state voter registration forms to LWVF volunteers. 

40. To my knowledge, in its 72 years of engaging in citizen voter registration activity in 
Florida, LWVF has never been cited, fined, or found in violatimj of Florida’s previous laws 
governing third-party voter registration, including under the 10-day return deadline for 
completed voter registration applications added in 2008. 

The Law’s Impact on LWVF Voter Registration Activities 
The 4S-Hour Requirement 

4 1 . LWVF volunteers take their duty towards voter registration forms very seriously, and 
end^vor at all times to turn forms in as quickly and securely as possible. Although LWVF has 
vray good procedures for keeping track of and turning in voter registration forms, it would be 
nearly impossible logistically for LWVF to ensure that each completed form was submitted 
within 48 hours — to the minute — as the Law requires. The local Leagues operate on a 
decentralized model with an all-volunteer force, which has successfully registered tens of 
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thousands of Floridians to vote over the last 72 years without incident. The 48-hour requirement 
would require LWVF and its local Leagues to dramatically revise their procedures in a manner 
that would require volunteers to become detailed timekeepers and create strict schedules to 
ensure that forms were handed in before the clock strikes 48 hours— and do all this under the 
ticking time bomb of civil penalties and fines. 

42. A LWVF volunteer could easily miss the Law’s strict deadline tfirough no fault of her or 
his own, and without jeopardizing the forms in any way. For example, a volunteer who has 
collected forms all day but is unable to deliver them the next day might leave completed 
applications secured in his or her home or office for one full day. In this situation, a delay of 
even a few minutes on the morning of delivery — due to traffic, weather, ill health, or unexpected 
family emergencies, for example — could lead to automatic fines. My understanding, based on 
public statements by county Supervisors of Elections, is that a delay of even a minute could 
cause the Supervisors to rqjort a group’s delinquency to the Secretary of State. 

43. Several Supervisors have expressed to me their dismay over the Law, especially that it 
places us in adversarial postures where they are forced to “turn us in’’ for submitting foims even 
a minute over the 48-hour deadline. 

44. Many LWVF volunteers are elderly and depend on others for transport They may have a 
particularly hard time meeting the 48-hour deadline. 

45. In one case, a LWVF member died while in possession of ballot petitions. Her sister 
ensured that the petitions were later turned in before the deadline, but had a 48-hour rule been in 
effect, LWVF would have been liable. 

46. A rainstorm, flood, or hunicane could also delay a volunteer attempting to deliver forms. 
In these extreme circumstances, the Law does not automatically waive the fines, even though 
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weather emergencies are tairly common in coastal Florida. It is not clear how and when the 
force majeure and impossibility of performance defenses in the Law apply. And even when, or 
if, they do apply, they must be argued as an “afTirmativc defense” under the Law, which appears 
to mean that we would still be cited for a violation of the Law and would only have an 
of^rtunity to present these circumstances in our defense afterward. Even mote troubling, the 
Secretary is not required to release LWVF or its local leagues from liability even for a natural 
disaster. 

47. The Law’s 48-hour requirement is all but unintelligible to me. The Law states that forms 
are due within 48 hours "or the next business day if the appropriate office is closed for that 48- 
hour period.” Within the same sentence, the regulation thus uses the terms “hours” and “day.” I 
do not understand whether, in order to receive some “grace period” when offices are closed, an 
office must be closed for an entire 48-hour period, or just some portion of that period. I also 
have no idea from the statutory text or from the regulations whether the due date shifts to the 
same hour and minute on a different day, or allows the submission of forms through the end of 
that business day. 

48. Therefore, if a volunteer collects a form on a Friday night, and offices are closed for the 
entire weekend, 1 caimot decipher by what time, if any, the form must be submitted on 
Monday — or perhaps on Tuesday. Oddly, it might be due after a fonn collected on Saturday 
morning and due 48 hours later on Monday morning. Alternatively, if a volunteer collects a 
form on a ITrursday — such that it would be due Saturday, when offices are closed — is that form 
entitled to the grace period even though the office was open for part of that 48-hour period? In 
thinking about these very likely scenarios, it is simply not clear to me how LWVF volunteers 
could reasonably know when they are at risk of running afoul of the 48-hour provision. 
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49. Even to the extent L WVF would be able to comply with the 48-hour requirement in 
submitting forms, compliance would prevent LWVF from following its standard procedures for 
ensuring that information is not missing from forms, because volunteers would be in such a rush 
to submit the forms within 48 hours. LWVF would waste valuable time and incur unnecessaiy 
and burdensome costs due to frequent trips to election supervisors or postal offices. 

50. Although LWVF prefers to hand-deliver completed applications to Supervisors of 
Elections to ensure they are properly submitted, in some cases, it has been necessary to suteiit 
applications by mail. Although the newly enacted Law purports to continue to allow delivery by 
mail, it only counts the date of mailing as a “delivery” for purposes of the Law’s 48-hour 
deadline if die mailing envelope is clearly postmarked. LWVF volunteers have no control over 
whether the postal service properly postmarks every package of applications they mail and have 
no way of ensuring that the postmark does not become detached, smudged, or otherwise made 
“unclear.” Under the Law’s prior, ten-day deadline, volunteers could minimize the risk of 
incurring fines by mailing forms so that they would arrive well before the expiration of the 
permissible period of delivery. Now, because of the Law’s strict 48-hour deadline, combined 
with its requirement for a “clear” postmark for the date mailing to satisfy this deadline, it is 
impossible for a volunteer to submit a completed voter registration form by mail without 
subjecting LWVF to the potential for civil fines and reputational harm due to factors entirely 
beyond the control of LWVF m its volunteers. 

5 1 . There is a statement on the Division of Elections’ website indicating that any affiliate or 
registration agent for a registered third-party voter registration group must first send any 
collected applications to the registered organization before they can be submitted to election 
officials. If this is true, it poses perhaps the greatest barrier to compliance with the 48-hour 
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requirement. Collecting all voter registration applications in our state office would be totally 
impossible given our structure and de-centralized voter registration practices. Moreover, our 
state office simply does not have the resources to be collecting, collating, and delivering voter 
registration forms from our 29 local Leagues. Even if we could comply with that requirement, it 
would make it physically impossible to then submit these forms within 48 hours. Florida is a 
massive state, and it is inconceivable that our local Leagues could reliably send collected forms 
to our state office within 48 hours — let alone with enough time for us to then get the forms to 
election officials. It would also double the unnecessary movement or mailing of registration 
forms, increasing the possibility these forms could be destroyed or lost in transit. 

Registration Agent Issues 

52. Compliance with the Law would require LWVF to report to the State every individual 
volunteer who engages in voter registration on behalf of LWVF as a “registration agent.” Before 
helping anyone register to vote, the Law would require each of our volunteers to sign a sworn 
statement form provided by the Division of Elections that lists several felony penalties for “fa!^ 
registration,” including imprisonment for up to five years and a fine of $5,000, which warns th^ 
falsely swearing to the form is a felony offense. The form does not specify what constitutes 
“false” r^stoatimi or swearing to a form. For example, the form lists “submission of false voter 
registration information” as an example of a “false registration” offense, but it does not explain 
that submitting forms with inadvertent mistakes would not qualify as “false registration.” I 
believe the form is intimidating and suggests serious felony charges may flow from even 
innocent mistakes. It is the last thing 1 would want to give to someone whom I am encouraging 
to engage in a public service. I believe that many volunteers would balk at signing such a form. 
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The average LWVF volunteer, who is often elderly and extremely risk-averse, is particularly 
likely to be deterred from volunteerism by this form. 

53. LWVF cannot force all of its volunteer to become “agents” for voter registration 
purposes consistent with LWVF’s mission. Formalizing the volunteer process would be a 
deterrent to many of our volunteers, particularly retired or elderly volunteers, who may view 
these legalistic forms detailing criminal penalties as an intimidating and complicated process in 
which they do not wish to become involved. Moreover, LWVF attempts to inclusively recruit 
volunteers to foster civic participation; LWVF does not want to force volunteers to become its 
signed, sworn agents in order to help others to participate in our democracy. 

54. Local Leagues have no way of knowing when a volunteer stops “working” for them. We 
ask ail members and volunteers to donate their time and create an inclusive environment to 
mcoutage ad hoc volunteerism when needed at events. We absolutely do not ask when or if 
each individual plans to “terminate” their volunteer time with LWVF. Doing so would alienate 
former LWVF volunteers and deter future volunteerism. 

Kegistration, Tracking and Reporting Requirements 
55 . The new regulations state that any aftiliate of a registered third-party votw registration 

group must also register with the State as a third-^arty voter registration organization via an 
electronic registration form that requires a list of its individual volunteers. LWVF does not 
provided local League volunteers with support staff, nor offices nor equipment, and volunteers 
frequently have limited familiarity with technology. Making electronic filings would be 
extremely difficult for them, and would duplicate the information on filings already required of 
LWVF. The rules are also unclear what other filings the affiliates would have to make — for 
example, whedier they would have to make regular filings to update that initial registration when 
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new volunteers join their voter registration activity. Repeated filings would place a large burden 
on our all-volunteer local Leagues. 

56. Because LWVF relies on volunteers dispersed throughout the state to collect applications, 
LWVF cannot, with its limited budget and staff, monitor the daily voter registration activities of 
each of its 29 local Leagues and ttieir countless volunteers. There is thus a high likelihood that 
LWVF would not be able to fully monitor, coiml, and report the use of every voter registration 
ft»m by ev&y one of its members and volunteers, as the Law’s monthly reports require. 

57. As discussed above, we have no system of tracking the individual volunteers who donate 
their time to each of the 29 local Leagues, let alone determining if, or when, they “terminate” 
serving as a LWVF volimteer. Requiring these all-volunteer local Leagues to send us constant 
rosters of fteir volimteers — along with copies of their sworn registration agent forms to be 
scarmed and submitted by LWVF to the State — would necessitate an entire layer of costly 
bureaucracy that is totally at odds with our mission and our volunteer spirit 

58. LWVF cannot realistically track all fontts it “provides” to each registration agent as the 
monthly fonrts require. LWVF members and volunteers obtain voter regi-stration forms from 
mnnerous sources. Many download state and federal voter registration forms online at home on 
the way to a registraticm event, rather than get them directly from LWVF. Some volunteers 
simply copy the available blank forms held by other volunteers. Even more have habitually 
obtained Florida voter registration forms from their local Supervisor of Elections. Because of 
LWVF’s decentralized volimteer efforts, it is not possible for LWVF to keep track of every form 
distributed. Doing so would require new lines of communication between each local League and 
the LWVF ofBce and would consume untold hours of volunteer resources that could be better 
spent on civic engagement — the reason that individuals become involved with LWVF. 
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59. LWVF would not be able to comply with the requisite reporting provisions. LWVF 
cannot afford for its already over-extended two-person staff to spend the time necessary to 
prepare and submit the requisite reports to the state. Such reporting would lake a considerable 
amount of time and cost. It would, for instance, require that staff members contact each of the 
29 local leagues and collect and compile information abotit potentially large number of 
applications collected by the local league volunteers every month. The volunteers who run the 
local Le^n^ have already committed to being responsible for a substantial amount of LWVF- 
related work, including registering voters. Requiring unpaid volunteers to keep close track of 
each voter registration form they both distribute and collect would add appreciably to their work 
load. 

60. LWVF employees also do not have the time nor the legal expertise to understand and 
make sure LWVF is in compliance with the constant, complicated, and byzantine reporting 
lequiiements required by the Law. LWVF cannot afford to hire attorneys to work for LWVF on 
an ongoing or even limited basis to ensure that we strictly comply with all filing and reporting 
rules for registration forms and agents. We have already spent considerable rescwrces attending 
rulemaking hearings, discussing the Law, evaluating whether our voter registration work remains 
feasible imder the Law, and responding to members’ myriad concerns. 

61 . In short, the Law would force every volunteer to become an administrator and legal agent 
of LWVF. Many volunteers are unable to take on such a difficult burden and would find it 
extremely Intimidating. Volunteers receive no pay to register voters, and they are typically 
unwilling to assume any financial or legal risk for their good deeds, 

Form-MarUng Requirement 
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62. In addition to imposing a financial risk to LWVF, the Law also imposes a severe threat of 
unfair and unjustified reputational risk. Any form containing LWVF’s third-party voter 
registration organization number (“IPVRO number”) that is received by elections officials more 
than 48 hours after completion — to the minute — could be considered a violation of the Law. 

This could occur if an individual took a “stamped” form from any of our tables and turned it in at 
a more leisurely pace. For example, an elderly volunteer could set up a registration table on a 
college campus. A group of students could come up and start filling out forms. Then one could 
say she forgot her ID and run off with the form to fill it out later — leaving the elderly volunteer 
helpless to stop her. If the student did not turn in the stamped form within 48 hours of filling it 
out, LWVF would be liable. 

63. In the past, our volunteers have worked closely with, and relied heavily on, county 
Supervisors of Elections. One key to building that relationship is having LWVF voluntrers go 
into Supovisors’ offices and introduce themselves when they pick up the public forms. The Law 
discourages this method of obtaining forms, though, because it requires that any forms provided 
to citizen registration groups by county election officials be pre-stamped with the group’s 
3PVRO number. This means that each uncompleted form we obtain from county Supervisors of 
Elections becomes a walking liability for LWVF should it be inadvertently displaced or even 
simply distributed. 

64. If we do not obtain forms that are pre-marked, the rules require ns to mark our 3PVRO 
number on each voter registration form that we collect. Seeing us mark their forms with an 
identifying code could intimidate or dissuade people who strictly value their privacy, object to 
submitting to the State a record of their association with the LWVF, or are uncomfortable stating 
publicly that they used assistance to register to vote. 

22 
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Moratorium 

65. As a result of the new Law, L WVF has ordered a statewide cessation of voter registration 
until the Law is enjoined or limited in such a way as to substantially reduce the organizational 
and financial risk to die League, its members, and volunteers. LWVF has previously been forced 
to impose moratoria on voter registration due to similar laws in 2006 and 2008, but ended both 
moratoria when those laws were enjoined or interpreted and implemented in a way that allowed 
LWVF to resume voter registration work without fear of debilitating fines or prosecution. 

66. LWVF imposed the present moratorium because it is concerned about our reputational 
and financial liability and that of the local Leagues. LWVF fears that it could be liable for up to 
S1,000, even for accidental failure to submit every registration form within the Law’s strict 48- 
hour deadline, which is very difficult to interpret and satisfy. Any fine would tarnish LWVF’s 
previously spotless reputation for voter registration, which we value highly as an organization 
dedicated to the rule of law and respect for the election process. LWVF’s reputation is 
extremely important, and we cannot risk having LWVF be seen as a law-breaking organization. 
An 5 dhing that would cast doubt on LWVF’s integrity would severely damage LWVF and its 
ability to attract risk-averse volunteers, members, and donors. 

67. In addition, LWVF’s bare-bones staff and volunteer State Board do not have the time or 
resources to interpret all of the vague provisions of the Law, figure out how they apply to 
LWVF, and ensure that LWVF is complying with all of the provisions. LWVF submitted 
detailed commentary during the rulemaking process governing the regulations implementing the 
Law, but many provisions of the Law remain hopelessly vague and confusing. 

68. For instance, LWVF cannot afford the risk that its volunteers, members, directors, and 
officets would have to personally pay fines under the Law for being unable to turn in voter 

23 
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registration forms wifliin 48 hours— to the minute— of the time they are completed. The Law 
appears to allow individual volunteers to be fined, even without evidence of any intent to do 
wrong or any actual problems with a voter’s registration form. It is not realistic to expect our 
volunteers to risk fines and other penalties on a ridiculously tight, 48-hour timeframe, when a 
single day home sick might tri^er liability. 

69. Furthermore, Florida law makes any general violation of the election code a first degree 
misdemeanor where no other penalty is specified. Although the Law specifies that fines will be 
levied for some delivery-related violations, it does not specify the penalties for failing to 
perfectly comply with all of the other complicated provisions in the Law. I am fearful that this 
puts LWVF and its volunteers at risk of criminal penalties for imintentional failures to comply 
with all of the other onerous requirements. LWVF cannot in good conscience accept the risk that 
its volunteers, members, employees, directors, and officers may be subject to criminal 
misdemeanors for unspecified violations of the Law. 

70. In general, it is entirely unclear to me what penalties LWVF may face in the event that it 
fails to perfectly con^rly with the Law’s myriad requirements. But any action subject to a fine, 
injunction, or other remedy contemplated by the Law would certainly require LWVF to expend 
costs and other resources defending its reputation. These costs may include hiring additional 
attorneys, investigating any complaint, preparing witnesses, preparing for court, and wasting 
time defending LWVF in the court of public opinion. In fact, even in the case of a natural 
disaster delaying the delivery of completed registration forms, LWVF only has the option of 
presenting an “affirmative defaise,” presumably after being charged with violations of the Law. 
Any fine, investigation, or prosecution would reduce the time and money LWVF could spend 
engaging in protected speech to advance its mission. 

24 
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71. Hjecniwatoioiatariumisvety disruptive to LWVF’s work because the year before a 

pfesideBtial election is ordinarily an incredibly productive time for voter registration. Based on 

£• 

estimates from past yens, if the law is not enjoined, LWVF will be prevented from collecting 
and submitting thousands of voter r^istratioo forms from Floridians in advance of tfie book- 
ci(»ii% deadline ptioc to the 2012 general election. 

72. The tmxatorium dtsproportitmately impacts minority, low-income, and other 
communities where LWVF targets outreach efforts, and where individuals have registered 
tiiroi^ third-party votm registration organizations at very high rates. Census statistics show that 
Flmida’^s Aftican-Ainetican and Hiqnnic voters are more than twice as likely than other voters 
to be rostered via voter registiation drives like those organized by LWVF. 

.73. The nmtatoiium also disriqiIsLWVF’s broader mission to encourage civic en^gement 
Because voter n^isttation is such an integral part of LWVF's activities, and because LWVF 
vohmleets roitimefy register voters as part of their education, outreach, and advocacy efforts, 
LWVP’s inatnlity to register voters severely inhihits our ability to furtiier our message of citizen 
p a rti c i patioa in oar democracy. 

I dedbre under penalty rtf' pegury under die laws of the state of Florida diat die fotegoiiig 
B true mid correct to die best ctf ngr knowledge. 

DATED ths il di^ of December 201 1 . 



Deirdte Macnab 
25 
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CERTIFICATE OF SERVICE 


Undersigaed counsel hereby certifies that a copy of the foregoing Affidavit of 
Deirdre Macnah Submitted in Support of Plaintiffs ' Motion for Preliminary Injunction 
was served via HAND DELIVERY this 19"' day of December, 2011 upon the following: 


Kurt S. Browning 
Secretary of State of Florida 
500 S. Bronough Street 
Tallaha^ee, Florida 32399 

Pamela J. Bondi 
Attorney General of Florida 
107 West Gaines Street 
Tallahassee, Florida 32399 

Gisela Salas 

Director of Florida Division of Elections 
500 S. Bronough Street 
Tallahassee, Florida 32399 


Coffey Burlington 

/s/ Kendall Coffey 

Kendall Coffey 

Florida Bar No. 259861 

2699 South Bayshore Drive, Penthouse 

Miami, Florida 33133-5408 

Tel. 305-858-2900 

Fax 305-858-5261 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 


LEAGUE OF WOMEN VOTERS OF 
FLORIDA, FLORIDA PUBLIC INTEREST 
RESEARCH GROUP EDUCATION FUND, 
and ROCK THE VOTE, 

Plaintiffs, 

V. 

KURT S. BROWNING, in his official capacity 
as Secretary of State for the State of Florida, 
PAMELA J. BONDI, in her official capacity as 
Attorney General for the State of Florida, and 
GISELA SALAS, in her official capacity as 
Director of the Division of Elections within the 
Department of State for the State of Florida, 

Defendants. 


Civil No. 


Affidavit of Ben Wilcos 
Submitted in Support of 
Plaintiffs’ Motion for 
Preliminary Injunction 


I, Ben Wilcox, hereby declare as follows: 

1. I am a citizen of the United Slates and a resident of Leon County Florida. 

2 . I am a registered voter in Florida, where I have lived and voted since the age of 1 8. lam 
a member and supporter of the League of Women Voters of Florida {“LWVF”), and I have 
served as a Board Member of (he Tallahassee League of Women Voters for the last 12 years. I 
was also formerly the Director of Florida Conunon Cause. I submit this affidavit in support of 
Plaintiffs’ motion for a preliminary injunction to prevent enforcement of those provisions of the 
newly enacted 201 1 Fla. Laws 40 § 40 (codified at Fla. Stat. § 97.0575) (“the Law”) that impose 
onerous new registration, reporting, and submission deadlines on individuals and civic groups 
engaged in voter registration, and which are preventing LWVF fixim folly carrying out its 
mission of fostering civic participation. 
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3. I have served as the contract Governmental Consultant for LWVF for the last two 
sessions of the Florida legislature, where I was LWVF’s primary legislative advocate and 
government relations representative. I was personally present and able to both witness and 
participate in the legislative process that led to the Florida Legislature’s enactment of the Law. 

4. The Florida House of Representatives bill that became the law — H.B. 1 355 — ^was, as 
initially introduced in the House, a short bill that was offered on behalf of Florida Secretary of 
State Kurt Browning to amend the powers of the office of the Secretary of State. 

5. During consideration of the bill by the House Government Operations Subcommittee of 
the State Affairs Committee on April 1, 201 1, the brief bill was changed to a 150-page bill by 
means of a strike-all amendment. Changes to the bill were distributed the night before the 
Subcommittee hearing to all parties, including the legislators. Based on my conversations with 
proponents of the bill and comments made during the legislative hearings on the bill, I believe 
that none of the legislators or staff understood the many provisions of the bill with any level of 
detail. 

6. Members of the Subcommittee did not solicit input from LWVF or from any other citizen 
voter registration organization. Members did not ask any representatives of organizations 
engaged in voter registration to testify as to the need for the legislation or the impact it might 
have on groups and individuals working to help register Floridians to vote. 

7. I was able to testify at an April 1st Subcommittee hearing, but only because I put in a 
card requesting to testify on the bill as a member of the public. At that hearing, 1 testified that 
the restrictions on citizen voter registration drives were unnecessary, would not prevent fraud, 
and would make it extremely burdensome for LWVF and similar organizations to assist others in 
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registering to vote. I was not asked a single question by any legislator, nor did they respond to 
my testimony in any way. 

8. At no point during House consideration of H.B. 1355 did I hear any Representative or 
staff member put forward any facts or circumstances detailing why the provisions of the bill 
were necessary or would prevent fraud. The only statements made by supporters of H.B. 1 355 to 
justify these new provisions were oblique references to ACORN and voter fraud generally. No 
proponent of the bill explained how provisions of the bill could prevent the type of voter 
registration misconduct allegedly engaged in by ACORN. 

9. During consideration of H.B. 1 355 by the full House, Florida legislators opposed to the 
bill asked a number of questions about the need for the third-party voter registration provisions, 
including the requirement that voter registration applications be turned in within 48 hours of 
being obtained. Again, proponents of the bill merely made generalized references to fraud and 
ACORN and did not address why any of the specific provisions of the bill were necessary. 

10. S.B. 2086, as first introduced in the Senate, made largely technical changes to election 
procedure, and passed out of the Senate Sub-Committee on Ethics and Elections in that form. 
Senate consideration of a revised version of S.B. 2086, which was turned into the companion bill 
of H.B. 1355 also by a full text strike-all amendment, was extremely brief, and public discussion 
of the revised bill w^ very limited. After S.B. 2086 was amended to match H.B. 1355, 
including its extreme burdens on voter registration activity, I and Marilynn Wills, second Vice- 
President of the League of Women Voters of Florida, tried several times to make an appointment 
with Senator Miguel Diaz de la Portilla, chair of the Subcommittee on Ethics and Elections, but 
he did not respond to our requests for an appointment. 
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1 1 . The Senate Budget Committee scheduled consideration of S.B. 2086 in its revised form 
for April 26, 201 1 , the Committee’s last meeting of the legislative session. Despite the fact that 
38 individuals and groups had put in cards requesting to testify regarding the bill, the Committee 
considered the bill at the very end of the Committee meeting, with only 30 minutes remaining in 
the meeting. This meant that only one individual was able to testify on the bill, and even his 
testimony was cut short. The other 37 groups and individuals, including me, were not allowed to 
testify. 

1 2. Dismayed by the Senate’s refusal to hear testimony from all speakers, the LWVF 
requested the public speaker cards submitted at Senate hearings on April 25 and 26 via a public 
records request. We were permitted to view the cards and from our review we learned that on 
Monday April 25, members of the public had submitted 39 total cards: 37 against the bill and 
two with a neutral stance offering to provide information. No one signed up to speak in support 
of the bill. On Tuesday, April 26 members of the public submitted 39 total cards: one speaker in 
support of S.B. 2086, one neutral speaker who sought to provide information and 37 requesting 
to speak against the bill — 36 of whom were never heard by the Legislature. 

13. At no point during Senate consideration of S.B. 2086 did any Senator or staff member 
express any position on why the specific restrictions on voter registration drives found in the bill 
were necessary or would prevent fraud. As in the House, the only justifications given for the 
need for the legislation were oblique references to ACORN and voter fraud generally. No 
proponent of the bill made any specific allegation of third-party voter registration misconduct by 
any organization in Florida under existing law, nor did any proponent of the bill explain why 
provisions of the bill would prevent the type of voter registration misconduct allegedly engaged 
in by ACORN. 
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I declare under penalty of peijury under the laws of the state of Florida that the foregoing 
is true and cmrect to the best of my knowledge. 


DATED this day of December 2011. 
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CERTIFICATE OF SERVICE 


Undersized counsel hereby certifies that a copy of the foregoing Affidavit of Ben 
Wilcox Submitted in Support of Plaintiffs ’ Motion for Preliminary Injunction was served 
via HAND DELIVERY this 19* day of December, 201 1 upon the following: 


Kurt S. Browning 
Secretary of State of Florida 
500 S. Bronough Street 
Tallahassee, Florida 32399 

Pamela J. Bondi 
Attorney General of Florida 
107 West Gaines Street 
Tallahassee, Florida 32399 

Gisela Salas 

Director of Florida Division of Elections 
500 S. Bronough Street 
Tallahassee, Florida 32399 


Coffey Burlington 

/s/ Kendall Coffey 

Kendall Coffey 

Florida Bar No. 259861 

2699 South Bayshore Drive, Penthouse 

Miami, Florida 33 1 33-5408 

Tel. 305-858-2900 

Fax 305-858-5261 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

Civil No. 

Affidavit of Pamela Goodman 
Submitted in Support of 
Plaintiffs’ Motion for 
Preliminary Injunction 


I, Pamela Goodman, hereby declare as follows: 

1. I am a registered voter and Florida resident. I currently serve as the First Vice President 
for the League of Women Voters of Florida (“LWVF”). I was also formerly the Director of 
Florida Common Cause. I submit this afBdavit in support of Plaintiffs’ motion for a preliminary 
injunction to prevent enforcement of the provisions of the newly enacted 2011 Fla. Laws 40 § 40 
(codified at Fla. Stat. § 97.0575) (“the Law”) that impose onerous new registration, repotting, 
and submission deadlines on individuals and civic groups engaged in voter registration, and 
which are preventing LWVF from fully carrying out its mission of fostering civic participation. 

2. Prior to my current role as First Vice President of LWVF, I served as President of the 
League of Women Voters of Palm Beach County from 2005 to 2009. I also have served on the 
LWVF State Board of Directors since 2007, and I have served in the past on the national League 

1 


LEAGUE OF WOMEN VOTERS OF 
FLORIDA, FLORIDA PUBLIC INTEREST 
RESEARCH GROUP EDUCATION FUND, 
and ROCK THE VOTE, 

Plaintiffs, 


v. 

KURT S. BROWNING, in his official capacity 
as Secretary of State for the State of Florida, 
PAMELA L BONDI, in her official capacity as 
Attorney General for the State of Florida, and 
GISELA SALAS, in her official capacity as 
Director of the Division of Elections within the 
Department of State for the State of Florida, 

Defendants. 
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of Women Voters Nominating Committee and the National Membership Recruitment 
Committee. While serving as President of the Palm Beach County League, I was appointed by 
the Supervisor of Elections in Pahn Beach County to head a review and audit of voting machines 
and processes for the 2006 and 2008 elections. I also spearheaded Project ROAR (short for 
“Reach Out And Register”), LWVF’s successfltl statewide push to maximize voter registration 
efforts before the 2008 general election. 

3. I have received numerous awards for my service, including the Susan B. Anthony Award 
for Outstanding Feminist 2008 from the National Organization for Women. 

4. From 1985 to 1996, 1 worked at the Fortune 100 Company, The Limited/Express, serving 
as its CEO between 1993 and 1 996. The Limited/Express is a 1 .5 billion dollar business with 
over 850 stores, where 1 managed hundreds of employees and juggled the logistics of a fast- 
paced, complex company. From years of honing my business acumen as the lead executive at a 
large corporation, I have developed a strong sense of how to motivate and engage workers, and I 
apply this experience to managing and inspiring Floridians to begin and continue volunteering 
with LWVF. 

5. I have extensive experience personally assisting new voters in registering and working 
with LWVF volunteers to register voters. The culture of LWVF volunteerism is one of public 
service and civic education. We get together to help other citizens register to vote, particularly 
those who would have a hard time navigating the voter registration processes without our 
assistance. This may be because of a disability, lack of transportation, or being intimidated by 
complex forms that are difficult for many to read and complete. We also work hard to register 
those who have never registered to vote, including students and newly-naturalized citizens. 

6. In discussing the Law governing voter registration with LWVF members and volunteers 
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in Palm Beach County and across the state, I have found that they are afraid of being found 
guilty of violations under the Law due to innocent mistakes. Members are particularly confused 
about the penalties that they, the local leagues, or LWVF could face. LWVF members — 
including myself— -cannot and will not risk being subject to high fines, undefined civil penalties, 
or criminal prosecution for an inability to comply with the Law’s burdensome and confusing 
provisions. 

7. The newly-required “sworn statement” form (Form DS-DE 120) cites a list of serious 
felony penalties for “false registration.” We will need to ask every volunteer to sign one of 
these, which is an intimidating and off-putting way to ask individuals to volunteer their time to 
register voters. Based on my extensive experience recruiting volunteers, I think many volunteers 
would stop after a first read of the registration agent forms, which lists numerous felony 
penalties. Even the possibility of being charged with a crime for attempting to help people 
register to vote will scare away potential volunteers, particularly because volunteers are worried 
they could personally be prosecuted even for an accidental failure to comply with the law. In 
particular, the fact that the registration agent form says that false registration is a felony — 
without explaining what constitutes “false registration” — will harm our ability to recmit 
volimteers. 

8. In my experience, volunteers and local Leagues are very conscientious and do everything 
they can to make sure forms are handled flawlessly. They are concerned about maintaining then- 
spotless reputations for successful voter registration. 

9. Older volunteers will be particularly worried about violating the Law. In my experience 
working with this population of volunteers, they are more likely to be intimidated by the 
administrative burdens of the rules, the registration agent forms, and the extremely short 48-hour 

return deadline. Thus, many will be discouraged from registering voters, particularly during 
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evening events or on weekends when postal offices and election offices are closed, shortening 
the available return time even further. 

10. From the Division of Election’s website, it is my understanding that completed forms can 
only be turned in by the LWVF, and not by local Leagues or individual volunteers — or else the 
individuals could be personally liable for fines. If this would require individuals or county 
Leagues to mail forms to the LWVF’s state office before they could be submitted, my experience 
in the Palm Beach County League tells me this would be an impossible task. The local Leagues 
do not receive administrative support from the LWW, and this requirement would place an 
enormous burden on our local organizations. Indeed, it is unclear how we would physically be 
able to comply with the 48-hour return time if we had to first transmit forms outside of our 
county. Palm Beach is a large county, and returning forms to our county Supervisor’s office 
would be extremely burdensome in its own right. But if the Law also required us to send these 
forms elsewhere in the state, it would be both impossible and unwise. Florida is a huge state — 
Palm Beach is over 400 miles away from the state LWVF office in Tallahassee — and I have no 
idea how we would be able to ensure that forms reached Tallahassee in less than 48 hours, with 
enough time left over for the LWVF to then collect the forms and turn them in to election 
officials. It also seems like a very bad idea to require more movement and mote handling of 
these critical documents, creating new opportunities for them to become lost, damaged, or 
delayed in the mail. At the Palm Beach County League, we have always hand-delivered 
registration forms, because we feel personally responsible for them. Requiring us to send forms 
hundreds of miles before turning them in — only to be moved again once they arrive — is at odds 
with our vigilant accountability over voters’ completed registration forms. It would also require 
us to mail the forms, which we never do because it would require us to move the completed 
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forms out of our personal control. We simply cannot depend on a third party like the United 
States Postal System to ensure forms are submitted, because personally ensuring they are 
delivered to the right election official is critical for both the voter’s sake and for the reputation of 
the LWVF. 

1 1 . One of the most meaningful voter registration events that I have participated in was an 
organized civics education and voter registration drive targeting high school seniors, which the 
Palm Beach County League held for several years. For this program, we reached out to high 
school history teachers to ask them to allow a volunteer to come into their classrooms for a full 
day to teach students about their right to vote — and then help them exercise that right by 
assisting them with registering to vote. 1 trained dedicated Palm Beach Coimty League 
volunteers on how to deliver a short, entertaining civics script and then properly help to register 
student voters. 

12. These specially-trained volunteers went into high schools starting at 7:00 a.m., and 
during each of seven periods of school classes, they taught a short civics lesson and provided 
eligible students with an opportunity to register to vote. Volunteers wheeled voter registration 
forms around the school on a small cart and collected completed forms from interested students. 
We dedicated an entire week to this program at each Palm Beach high school we targeted. Over 
the course of the week, the designated Voter Registration Chair, who is the person selected by a 
local League to supervise voter registration activity, would collect each day’s completed forms, 
seal them in a labeled manila envelope, and set them aside in a secure location. At the week’s 
end, she returned the whole batch of completed high school forms to the county elections office 
at the end of the school drive. Under the Law, this safe, efficient voter registration process is 
now banned, as most of those forms were submitted beyond the 48-hour period (and that was 
without sending them to the LWVF first). 
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13. I strongly believe that this student-focused program has been one of the most successful 
and meaningful programs in my time with the LWVF, in part because we helped make up for a 
lack of structured civic education in Florida’s classrooms. Unfortunately, the Palm Beach 
County League cannot engage in this type of drive anymore, as holding such a drive under the 
Law would create a massive new level of bureaucracy that would either require volunteers to 
travel to hand in forms at least once every other day, or to constantly mail completed forms to 
the FLWV. This would not only create an administrative burden for our volunteers, it would 
require the constant movement of completed forms in a manner that reduces their security and 
safekeeping by a single, trained individual. 

14. In the past, I have frequently made voter registration a constant part of my own personal 
life in addition to my volimteerism with LWVF. One of the most memorable and meaningful 
personal experiences I have had was to register my own daughter-in-law to vote in 201 0. She 
worked hard to obtain U.S. citizenship, and in my capacity as a mother-in-law — and in the spirit 
of a LWVF member — I was delighted to immediately, and personally, offer her a chance to 
register to vote. Today I would not be able to do the same thing. Because my daughter-in-law 
would not qualify for the exception in the Law for helping immediate family members to register 
to vote, I would have to first register with the State and become an independent “third-party 
voter registration organization” before I could hand my daughter-in-law a voter registration form 
and offer to turn it in for her. 

15. I constantly interact with my fellow Floridians at public events, charity functions, and 
business and government meetings. Historically, 1 have carried, in my purse, blank voter 
registration forms that I have obtained from county elections or DMV offices. When I discover 
someone has an interest in registering to vote and I offer them a form, 1 cannot know whether 
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they perceive me as offering assistance personally, as a representative of LWVF, or both. If the 
League registers under the Law, 1 am uncertain if, in these situations, my simple distribution of 
these forms would trigger LWVF’s reporting requirements for tracking all registration forms 
provided to its agents. 

1 6. Likewise, outside of formal LWVF registration events, I frequently interact with elderly 
Floridians who lack ready access to online applications or transportation to an elections office, 
and who may need to update a signature or address on their existing registration. This is 
extremely common, and I am now unable to spontaneously assist these citizens to register to vote 
or offer to turn in forms when I meet them, without first registering with the State. 

17. The Law is directly at odds with the principles of civic engagement, and it now actually 
prevents me, in my personal capacity as an engaged citizen, from reaching out to help a fifend or 
fellow citizen become involved in his or her government unless I first register with the State 
before doing so. I do not believe I should have to register myself, in my personal capacity, as a 
“third-party voter registration organization” before I can engage in political activities such as 
distributing and offering to collect voter registration forms. While attending community events, 

I can no longer spontaneously hand someone, who simply needs to register to vote or update 
their existing registration, a blank voter registration form and offer to submit the form for that 
person. If my daughter-in-law needs to update her voter registration, I will not be able to help 
her with that unless I pre-register with the State, provide extensive personal information, and 
obtain an agent of process. 

1 8. Because of the Law, I am no longer willing to help others register to vote in Florida. I 
believe that the new registration, reporting, and 48-hour return provisions stigmatize and 
penalize positive American civic engagement. 1 will not put myself at risk of being fined or 

7 


VerDate Nov 24 2008 10:27 May 08, 2012 Jkt073813 POOOOOO Frm00113 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC S 



108 


Case 4:ll-cv-00628-RH-WCS Document 14 Filed 12/19/11 Page 8 of 9 
suBjectctl to civil or cnimnal cnrorcement actions lor innocent inisiaKcs, nor win i sign up n»t 
constuni. monthly reporting requirements and be subjected to unreasonable and unworkable time 
constraints on my eftbrls to spontaneously assist raciubcrs in my community. I has'e been 
helping Floridians to register to vote for over 12 years, since 1 firet moved to Florida. This Law 
will result in fetver voters being registered, and fer fewer volunteers willing to help them register 
to vole. I am one of them, 

i declare under penalty of peijury under the laws of the stale of Florida that the foregoing 
is true and correct to the best of my knowledge. 
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CERTIFICATE OF SERVICE 


Undersigned counsel hereby certifies that a copy of the foregoing Affidavit of 
Pamela Goodman Submitted in Support of Plaintiffis ' Motion for Preliminary Injunction 
was served via HAND DELIVERY this 19"' day of December, 201 1 upon the following; 


Kurt S. Browning 
Secretary of State of Florida 
500 S. Bronough Street 
Tallahassee, Florida 32399 

Pamela J. Bondi 
Attorney General of Florida 
107 West Gaines Street 
Tallahassee, Florida 32399 

Gisela Salas 

Director of Florida Division of Elections 
500 S. Bronough Street 
Tallahassee, Florida 32399 


Coffey Burlington 

/s/ Kendall Coffey 

Kendall Coffey 

Florida Bar No. 259861 

2699 South Bayshore Drive, Penthouse 

Miami, Florida 33133-5408 

Tel. 305-858-2900 

Fax 305-858-5261 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 


LEAGUE OF WOMEN VOTERS OF 
FLORIDA, FLORIDA PUBLIC INTEREST 
RESEARCH GROUP EDUCATION FUND, 
and ROCK THE VOTE, 

Plaintiffs, 


V. 

KURT S. BROWNING, in his official capacity 
as Secretary of State for the State of Florida, 
PAMELA J. BONDI, in her official capacity as 
Attorney General for the State of Florida, and 
GISELA SALAS, in her official capacity as 
Director of the Division of Elections within the 
Department of State for the State of Florida, 

Defendants. 


Civil No. 


Affidavit of Heather Smith 
Submitted in Support of 
Plaintiffs’ Motion for 
Preliminary Injunction 


1, Heather Smith, hereby declare as follows: 

1 . I serve as President of Rock the Vote (“RTV”), a position that 1 have held for over four 
years. For more than eight years, I have specialized in nonprofit work encomuging young 
Americans to register to vote, including prior stints as the National Field Director for the New 
Voters Project, a project of the Student PIRGs and the Graduate School of Political Management 
at the George Washington University, with support fi-om the Pew Charitable Trusts. 

2. In my role as President of RTV, I have direct knowledge of the organization’s structure, 
organization, and mission. I also work closely with our staff and volunteers running voter 
registration efforts in the states, and I am updated about our progress on a daily basis. Thus, I 
have direct and detailed knowledge of our voter registration plans and procedures both nationally 
and in Florida. I submit this affidavit in support of Plaintiffs’ motion for a preliminary 
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injunction to prevent enforcement of provisions of Florida law, codified at Fla. Stat. § 97.0575, 
that restrict RTV and similar groups engaged in voter registration efforts (the “Law”). 

Rock the Vote’s Mission and Structure 

3. Rock the Vote is a nonprofit, nonpartisan 501(cX3) organization dedicated to engaging 
young people in our nation’s democracy. In 2012, RTV hopes to be at the forefront of 
reinvigorating democracy and redefining citizenship for a generation, building relationships with 
and activating a growing and diverse base of young voters, and ensuring they stay involved whilt 
continuing to reach more young people as they turn 18 each year. 

4. RTV’s fundamental mission is to engage and build political power for young people in 
our country by increasing voter registration rates and voter turnout among younger voters. Our 
principal activities include assisting young voters with registering to vote and getting young 
voters out to the polls. We also engage in widespread public education efforts, including public 
service announcements, voter information distribution led by our community street teams, and a 
highly trafficked website at www.rockthevote.com that offers extensive voting and election 
information and online opportunities to register to vote using the federal voter registration form. 

5. RTV is a national nonprofit organization headquartered in Washington D.C. and founded 
in 1990. RTV began its first field campaign to encourage young Americans to register to vote in 
1992. RTV does not have local or state-based affiliates or branches. Sometimes, but not always, 
RTV will obtain physical office space when we engage in dedicated voter registration drive 
activity in the states. In a typical election year, we engage in our online public education and 
voter registration work nationwide. We also supplement our work with dedicated, in-person 
voter registration drive activity in ten to twenty states and/or local jurisdictions. 
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6. In 2008, RTV dedicated over $4.2 million to voter registration nationally and Florida was 
one of the top five states in which RTV directed its efforts. 

7. When RTV engages in voter registration activity on the ground in select states, we hire 
and dedicate trained staff members to run that activity. In 2010, for example, RTV employed a 
single staff person at any given time in the state of Florida, but we had no physical office space 
there. RTV does not currently have any employees or office space in Florida. While we may 
hire staff in Florida to conduct registration activities prior to the 201 2 election, we do not 
anticipate obtaining physical offices in the state during that time period. 

8. RTV does not provide state-based staff members with office equipment such as printers, 
fax machines, or scanners. Instead, state-based staff purchase such services, as needed, at office 
supply and service centers. 

9. RTV has approximately 1 .5 million members in our national database, including 
approximately 82,000 members in Florida. RTV does not have a formal membership application 
process and does not collect dues. Anyone who registers to vote using the forms made available 
on our website, as well as anyone who signs up to get involved with Rock the Vote on our 
website (volunteer, take action, get information) or at events, is given the opportunity to opt in to 
our membership lists and receive regular communications, including updates about policy issues 
affecting young voters, information about upcoming elections, and “get out the vote” 
communications. These communications are almost exclusively by email or text message. We 
collect cell phone numbers — ^with individuals’ consent — and contact members by phone call or 
text message to remind them of upcoming elections. We do this to ensure that those we have 
helped register to vote in fact cast a vote on Election Day. We also offer young people the 
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opportunity to run their own voter registration drives and volunteer with RTV in their 
communities. 

Rock the Vote’s Voter Registration Activity and Online Forms 

10. Voter registration is a central activity of RTV. It is integral to our mission of engaging 
young people in our nation's democracy. Our voter registration work started soon after RTV was 
founded in 1990. Our first campaign designed to increase turnout of youth voters in elections 
was in 1992. 

1 1 . Our data shows that we register more voters than any other nonpartisan voter registration 
organization. Since our founding, we have registered more than 5 million voters. Nationwide, 
we helped approximately 2 million people complete voter registration applications in 2008 and 
approximately 300,000 in 2010. Most people we register are between the ages of 18 and 29. 

12. We help individuals register to vote both online and with volunteers on the ground using 
physical voter registration applications. Our online voter registration system offers applicants 
the National Mail Voter Registration Form, which is made publicly available by the Election 
Assistance Commission. We typically use the national mail-in form for in-person voter 
registration as well, although our staff members and volunteers may occasionally use the 
appropriate state form. 

13. When applicants use the RTV online voter registration tool, they are asked to answer a 
series of questions used to collect all of the information needed to register to vote. After an 
applicant finishes answering the questions, our system fills that data into the National Mail Voter 
Registration Form and generates a .pdf document of the form with the necessary fields 
completed. Then, the applicant sees on the screen a big red button that says, “Print your 
registration form now. You won’t be registered imless you print, sign and mail in your form!” 
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Applicants are told to print out and sign the pre-filled form, and given instructions on how to 
mail it in. 

14. Online applicants are thus responsible for independently signing and mailing the form to 
the correct address. RTV is not responsible for mailing. RTV does not have access to the 
completed, signed forms, but RTV does have access to all the information the applicants provide 
during the series of questions asked by our system. 

15. The system automatically and immediately emails all individuals who completed the 
online process of preparing a registration form a reminder to mail in their completed voter 
registration form. Another reminder is e-mailed five days later. RTV compares the voter 
registration rolls with its list of individuals who completed forms online and tries to follow up 
with those who have completed RTV’s online process but do not show up on the voter rolls. We 
do this by running the list of applicants who have used our voter registration system through the 
third-party vendor Catalist, which analyzes the voter rolls in every state to identify whether our 
applicants appear on the rolls. If anyone who fills out a registration form through our website 
does not appear on the voter rolls within two weeks, we add that person to what we refer to as 
the “chase list,” a list of applicants whom we then contact via phone to remind them to submit 
their applications. 

Rock the Vote’s In-Person Voter Registration Procedure 

16. During the 2008 election cycle, over 400 individuals signed up to volunteer on the 
ground in Florida with RTV, in addition to RTV’s one full-time staff member. In 2010, RTV 
had one full-time staff member and approximately 200 volunteers in Florida assisting with voter 
registration. We do not currently have any staff in Florida. 
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17. RTV provides a week-long training at its headquarters in Washington D.C. for all state- 
based staff who will coordinate in-person voter registration drive activity. This includes training 
on how to ensure that applicants properly fill out voter registration forms, how to properly 
submit completed forms to elections officials, and how to use RTV’s data entry systems. We 
also give state-specific training to inform staff about particular voter registration requirements in 
the states in which they will be working. Before staff members can engage in voter registration 
activity on behalf of RTV, they must acknowledge and certify that they have received various 
documents, including an employee manual, documents prohibiting partisan activities, and a “do’s 
and don’ts” document. 

18. RTV’s voter registration drives depend on volunteers, whom we recruit in a variety of 
ways, including, for example, by sending text messages to people who registered through RTV’s 
website or inviting individuals in person to join us at tabling events. Everyone who registers to 
vote through RTV’s website or at our tabling events is asked whether he or she would also like to 
volunteer to help others register; this is an opt-in box for anyone using our online registration 
tool. 

19. It is not uncommon for RTV members and other volunteers to show up to volunteer to 
register voters without scheduling or prior notice. RTV will send out a high volume of e-mail or 
phone requests to volunteer to our member list, in the hope that a number of respondents will 
sign up to volunteer at a scheduled RTV event or set up their own event. Non-members often 
show up to volunteer, particularly if they are fnends or family members of scheduled volunteers. 

20. A staff member or an experienced and previously trained volunteer (a “lead volunteer’’) 
fully trains every volunteer to properly register voters. This training includes information on 
state registration laws and nonpartisan rules, and it emphasizes that volunteers must treat 
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registration forms “like gold” and must register everyone regardless of party affiliation or beliefs 
Most RTV volunteers are college students or recent graduates between the ages of 18 and 24. 

2 1 . RTV’s voter registration events vary, but the majority of our in-person voter registration 
activity consists of “tabling,” which involves staff or volunteers setting up a table in a high- 
traffic area from which they can engage passersby and offer them opportunities to fill out and 
submit voter registration applications. The vast majority of these tabling events are held on 
college and university campuses or at concerts or festival events. 

22. Each voter registration event is run by a staff person or an experienced lead volunteer, 
who supervises all other volimteers working at that event. Each volunteer is instructed on what 
to say when speaking to potential applicants. Generally, volunteers open with a question about 
whether or not the individual is registered to vote at his or her current address. Volunteers are 
instructed to walk applicants through the form, answer any questions, and help correct any 
errors. Volunteers are also encouraged to enthusiastically share with registrants the importance 
of voting and participating in our democracy, discussion topics that inevitably arise at 
registration events. 

23. During the voter registration process, volunteers may hand out buttons and stickers 
expressing support for greater civic engagement by young voters. They may also hand out “pali 
cards” that discuss how to get involved in the political process and provide an election protectioi 
hotline phone number, or “pledge cards” which applicants can sign to pledge to vote. We 
physically mail these pledge cards back to the applicants before the election, reminding them of 
their own promise in hopes of boosting turnout among those who register to vote through RTV. 

24. Where possible, RTV staff and volunteers collect applicants’ cell phone numbers and 
keep voters’ contact information in a secure national database that can be sorted by state. We 
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obtain this information on the pledge cards or on separate “sticky notes” that are attached to the 
applicant’s voter registration form. Our staff or volunteers then enter that contact information 
into RTV’s database system; however, we never enter other private data of the applicants, such 
as a driver’s license number or social security number. Prior to elections, RTV uses names and 
contact information of those who have requested additional information about elections from 
RTV to remind individuals who have registered to get out to the polls and to vote, and to re- 
register when they move. 

25. While RTV volunteers will give people blank forms at tabling events if they ask for them, 
our voter registration experience demonstrates that individuals are far less likely to properly fill 
out and submit completed forms on their own than they are if they are assisted by our volunteers. 
Even among people who were interested enough in registration to visit RTV’s website, and who 
received multiple reminders from RTV, a significant percentage still are not properly added to 
registration rolls. In 2008 for example, only approximately 1.5 million of the 2.2 million 
individuals who visited RTV’s website and downloaded a voter registration form actually made 
it onto the voter rolls. This demonstrates that our in-person registration work and personal 
collection of forms is uniquely effective. 

26. Accordingly, RTV volunteers are instructed to strongly encourage applicants to fill out 
the voter registration form in person and hand the completed form to RTV staff or volunteers. 
RTV believes that this greatly increases the number Of individuals who are actually registered. 

27. Despite our best efforts, applicants sometimes start to fill out their form in person, but 
then suddenly take off with a blank or partially completed form. This is especially true when we 
register voters at concerts or music festivals. While we successfully register lots of attendees 
before the band starts, once the music starts playing, individuals will frequently stop what they 
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are doing and leave with a form in hand. This also occurs on college campuses, when students 
huny between classes, often without the necessary ID to complete the information required by 
the form. 

28. After volunteers collect voter registration forms at tabling events, the lead volunteer or a 
staff member hand-delivers or mails the forms to the appropriate elections officials. Whenever 
possible, forms are dropped off in person to county Supervisors of Election. If RTV staff and 
lead volunteers lack the ability to drive to county offices, though, they place the completed forms 
in the U.S. mail. In addition, RTV does not always register voters in their resident counties. 
Forms for individuals who reside in a different county from where the registration event occurs 
are placed in the mail as soon as possible. 

29. RTV employs several quality control measures during registration activities. Volunteers 
assisting with voter registration review the forms and make sure all forms are filled out correctly 
while the applicant is still present. After each form is completed, the forms are placed in an 
envelope and given to a lead volunteer or staff member for safekeeping. Only staff members or 
lead volunteers who have been fully vetted by RTV are designated to collect and submit 
completed voter registration forms. Where possible, RTV keeps records and copies of all voter 
registration forms completed at our drives. 

30. Based on past registration activities in Florida, the entire process of obtaining a 
completed voter registration form and submitting the application to an election official ordinarily 
takes two to five days. It is rarely complete within 48 hours. 

31. To my knowledge, in our almost twenty-year history, RTV has never been fined or 
otherwise cited in conjunction with violating any voting registration regulations in Florida or any 
other state. I am not aware of any allegations of fraud connected to our organization. 
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32. RTV successfully turned in every completed voter registration form given to any of our 
staff or volunteers in Florida during the 2008 election cycle by the registration deadline. In 
2010, we never took longer than ten days to turn in completed registration forms that were ■ 
collected by staff and volunteers engaged in registration activities in Florida. 

33. In both 2008 and 2010, RTV registered with Florida as a third-party voter registration 
organization, under the prior law, and submitted quarterly reports of our voter registration 
activities to the Secretary of State. On or about May 26, 201 1, RTV received a letter from the 
Florida Division of Elections informing us that within 90 days, we must begin complying with 
Florida’s new set of voter registration regulations that were enacted with the passage of the Law. 
As required by the Law and its implementing regulations, and per the State’s directive included 
in that letter, RTV began submitting monthly reports in 201 1. 

Rock the Vote’s “Democracy Class” 

34. An important component of RTV’s voter registration and outreach efforts is our 
“Democracy Class,” a collaborative civic education program between Rock the Vote and 
participating high school teachers. In 2010, when RTV conceived the Democracy Class, we 
chose a handful of states for our pilot program, and Florida was a natural fit because the state 
encouraged the pre-registration of 1 6 and 1 7 year-olds. We had a staff person on the groimd in 
Florida to administer the Democracy Class in 2010, which was a rousing success. We rolled the 
program out nationally in 201 1 based on its success in Florida and other states. 

35. Democracy Class consists of a “toolkit” of materials that teachers can use to supplement 
their class instruction about civic engagement and the right to vote. It includes a video about the 
right of 1 8-year-olds to vote, lesson plans for staging a mock election in class, and a set of voter 
registration materials for the students. 

10 
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36. Students participating in Democracy Class learn about the history of the franchise in our 
country, the countless sacrifices people made to earn and expand the right to vote, the 26* 
Amendment, and the importance of the right to vote today. 

37. RTV will begin promoting each year’s Democracy Class on March 23, which is the 
anniversary of the date on which Congress approved the 26* Amendment, granting 18-year-olds 
the right to vote, and sent it to the states for ratification. It was ratified 100 days later. RTV 
therefore urges teachers to complete the Democracy Class program within 100 days of March 23 
in commemoration of the 26* Amendment. 

38. RTV works with groups such as the National Education Association and the National 
Council for the Social Studies to promote and identify opportunities for Democracy Class. We 
also reach out to individual teachers and invite them to collaborate with RTV by offering 
Democracy Class in their classrooms. 

39. Teachers who wish to run a Democracy Class contact RTV for materials. RTV sends 
these teachers lessons plans and comprehensive instructions, including a primer on proper voter 
registration and information about how to conduct a mock election. RTV staff then follows up 
by telephone to ensure teachers have received the materials and are aware of the proper way to 
implement the lesson plan. Teachers then sign a licensing agreement and a promise to be 
nonpartisan while engaging in any education or voter registration activity on behalf of Rock the 
Vote. Once a teacher signs that pledge, RTV mails him or her a foil Democracy Class toolkit. 

40. As part of the Democracy Class program, all eligible high school students are given the 
opportunity to register to vote. In most states this means all students who are citizens and are at 
least 18 years old. In states such as Florida, where 16- and 17-year-olds may pre-register to vote, 
those students are also given the opportunity to pre-register. 

11 
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41. In order to facilitate voter registration, each Democracy Class toolkit includes 30 copies 
of the National Mail Voter Registration Form and an envelope pre-addressed to the state 
Division of Elections, pre-stamped with sufficient postage to mail in 30 completed registration 
forms. 

42. Teachers collect voter registration applications and send them to the Supervisor of 
Elections using the pre-addressed, pre-stamped envelope. RTV asks, but does not require, 
teachers to make copies of voter registration applications and send them to RTV so RTV can 
keep track of the students that are registered and can remind them to vote. Not all teachers 
choose to send copies to RTV; some simply collect and mail the completed forms to election 
officials. 

43. In many cases, teachers may make additional copies of the blank national forms we send 
them. For example, one teacher might copy a stack of application foims for another teacher who 
wishes to encourage her own students to register to vote. This frequently happens when teachers 
find out about other teachers in their school participating in Democracy Class, and want their 
own students to participate as well. Or, a teacher may use registration forms to register fnends, 
family, or acquaintances. We encourage teachers to make as many copies of the publicly 
available national voter registration form as they need. We will also send additional pre-stamped 
envelopes if teachers need to mail more than 30 completed forms. 

44. RTV also sends each teacher 30 “pledge cards,” which students may fill out to “pledge to 
vote.” If students fill the cards out, the teacher sends them back to RTV in a pre-addressed, 
postage paid envelope. Students are also asked to check a box letting us know if they submitted 
a completed voter registration form to their teacher, so that we can follow up to ensure those 
students are actually registered as voters and include them in our “get out the vote” 
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communications. RTV encourages students to fill out pledge cards by entering them in drawings 
to win concert tickets and other prizes. 

45. Teachers frequently collect voter registration forms over a period of several days after 
Democracy Class to ensure that every interested student has an opportunity to register to vote. 

46. In 20 1 1 , approximately 1 ,200 educators from across the nation participated in our 
Democracy Class, including 63 in Florida. In 2012, we expect the number to be significantly 
higher because of the presidential election. We expect around 5,000 educators will incorporate 
Democracy Class into their curriculum, including approximately 125 from Florida if the program 
is active. 

47. In addition to its Democracy Class, RTV identifies a few schools in Florida for special 
emphasis in registering voters. RTV focuses on schools in which students are not likely to have 
many other opportunities to register to vote, or may be less likely to be exposed to information 
about how important the right to vote is, or why they should register to vote. These tend to be 
schools in districts that have disproportionately high numbers of low-income and minority 
students. At these schools, with the cooperation of teachers and administrators, RTV organizes 
school-wide events to educate students about the right to vote and encourage voter registration. 

48. RTV has worked hand-in-hand with Florida Supervisors of Elections on its Democracy 
Class. It has been my experience that Supervisors of Elections strongly encourage, and are very 
excited to see, higher levels of voter registration and participation in democracy by young voters. 
Supervisors of Elections, however, do not have time to do extensive outreach and voter 
registration efforts in schools. RTV, in collaboration with teachers, has helped meet this need 
through its Democracy Class. Without Democracy Class and other RTV programs, we have 
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reason to believe voter registration rates among students and other yovmg voters would be 
significantly lower. 

49. Democracy Class is integral to RTV’s mission because it combines education, outreach, 
and active engagement (through voter registration) of young people. It has been one of RTV’s 
most successful and important programs, and it was particularly effective in Florida because 
Florida encourages 16- and 17-year old future voters to pre-register. 

The Severe Burdens Florida’s New Law Imposes on Rock the Vote 
Burdens on RTV's In-Person Voter Registration Activity 

50. Florida’s new voter registration Law will make it extremely difficult to continue to help 
young people to register to vote in Florida. As described below, RTV lacks the time, resources, 
and personnel to comply with all of the Law’s onerous requirements. In addition, there are some 
parts of the Law that are unclear. Unless the Law is enjoined or limited in such a way that 
substantially reduces the burdens and risks it places on RTV, there is no question that we will 
have to drastically cut back, or perhaps discontinue, our registration efforts in Florida. We have 
already suspended our Democracy Class program and our in-person voter registration work in 
the state of Florida since the Law’s passage. We have had to turn down requests from 
individuals and teachers in Florida to collaborate on voter registration activity due to the Law’s 
burdensome new requirements. 

5 1 . RTV is extremely concerned that the Law will make it exceedingly difficult to encourage 
student volunteerism with us. The Law now requires each “registration agent” to sign a sworn 
form detailing severe felony penalties that result from false registration. While we train our 
volunteers to ensure no one falls afoul of these laws, introducing a student to civic participation 
and volunteerism via a list of felony penalties, in turn signed under felohy penalty of pequry, is 
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intimidating and scaiy for many students. The nature of the required form vrill lead to fewer 
students who are willing to participate in and volunteer in RTV’s voter registration activity, 
particularly on a spontaneous basis. 

52. As I understand the Law, RTV will be required to place an identifying number on each 
completed voter registration form. Right-wing organizations heavily scrutinize RTV, and 
potential voters could fear that they will be harassed for their association with us. 

53. When, or if, we do resume on-the-ground registration efforts in Florida, RTV does not 
understand how the Law’s tracking requirements would apply to registration forms made 
available by RTV online. RTV frequently refers volunteers, teachers, and others to our online 
voter registration system, and it is unclear if this activity falls under the Law’s requirement that 
we track each form “provided to” our “registration agents.” For example, we frequently provide 
the web address of our voter registration process to teachers involved in our Democracy Class. 
Under the Law, those teachers may have to register as “registration agents” of RTV because they 
use our materials to help students register to vote. 

54. In addition, we provide Democracy Class teachers, and all of our volunteers, with blank 
copies or digital versions of the National Mail Voter Registration Form and encourage them to 
copy and print the forms as needed. It is totally unclear how we would account for and report 
those copied forms under the Law - it would be essentially impossible. This is of particular 
concern when the forms we distribute are blank, publicly available forms, and may be used by 
our volunteers or Democracy Class teachers either to help voters register on behalf of RTV or to 
simply distribute a public form to encourage others to vote without any intention of collecting 
those completed forms. Nonetheless, the Law requires us, for some reason I do not understand. 
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to track all of the blank forms we provide, even though an identical form can be downloaded 
from the website of the Election Assistance Commission. 

55. RTV also lacks the practical ability to make sure every pre-marked form used at our in- 
person events is submitted in a timely fashion. As described above, applicants sometimes begin 
filling out a registration form at a table but then leave with the partially completed form. If this 
were to happen with a marked form that is then submitted past the 48 hour deadline, RTV would 
apparently be held strictly liable. 

56. It is also unclear to me how the submission timing requirements in the Law work. The 
law requires that each form be submitted in person within 48 hours unless the elections office is 
“closed for the 48-hour period.” I caimot tell from this instruction whether the closure of a 
government office for only part of that 48-hour period would impact the return deadline for 
completed forms. Similarly, while the regulations provide for a two-day return time based on a 
postmark if the forms are mailed to elections officials, it makes no mention of extending this 
postmark deadline in circumstances when the U.S. postal offices are closed within some period 
of the 48 hour window. Finally, the postmark provides the time of receipt for mailed-in forms 
only when the postmark is “clear.” I have no way of knowing whether the post office will 
provide a clear postmark, and the Law’s strict deadline does not permit us to mail completed 
forms with confidence that they will be received by election officials in advance of this deadline. 

57. I understand that the Division of Elections’ explanation of the Law’s requirements 
includes a statement that all completed forms must first be turned in to RTV before they can go 
to election officials. If this is actually what the Law requires, it is extremely burdensome and 
likely impossible to comply with. RTV’s main offices are located in Washington, D.C., and we 
do not have a formal office Florida. Our organizers would have to mail forms to Washington, 
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D.C., in order for us to then mail them to the state of Florida. This would absolutely not be 
possible within 48 hours. It also would require us to place these forms in the mail - twice - 
rather than use our standard in-person delivery to ensure that they directly reach elections 
officials. 

58. RTV sometimes receives completed forms from students who know we are on campus 
but who completed their forms days before they submit them to us. RTV would never refuse to 
accept and help submit an applicant’s completed form, but in situations tike this one, the Law 
would present a serious problem for RTV. It appears from the statute and regulations that the 
Law’s 48-hour delivery period starts ruiming from the date and time that a registrant completes 
the form, even if RTV volunteers actually collect it later. The regulations permit RTV to 
“provide documentation” that a form was completed before the day that it was delivered to RTV, 
but this process appears to be available only for mailed-in forms. It is also unclear how we 
would be able to document such a delay. Therefore, it is unclear whether we could accept a 
previously completed form from an applicant and submit that form within 48 hours of receipt 
without subjecting RTV to a fine. 

59. RTV already has every incentive to turn voter registration forms in as soon as possible, 
and it has always done so. We want our applicants to vote, and the earlier we can verify that 
they are on the voter rolls, the better. However, requiring each form to be turned in within 48 
precise hours forces us to operate at the very margins of our ability, with zero wiggle room. Not 
only does this place undue stress and haste on our successful voter registration processes, but it 
places entirely unnecessary demands on our volunteers, particularly students. While all RTV 
volunteers who handle completed voter registration forms have been vetted and proven to act in 
good faith, they are still extremely busy students. I would hesitate to demand that they place 
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themselves or RTV at risk of fines or civil penalties if they cannot turn a form around in 48 
hours. These students are actively engaged in the political process and willing to donate their 
limited time to help others register to vote. Hanging the threat of sanctions over their heads will 
not increase the security of these forms or reduce fraud. All it does is place stressful and 
punitive demands on volunteers acting in good faith. 

60. In our experience, it usually takes staff members or lead volunteers two to five days to 
ensure that forms are submitted properly. At times, it may be physichlly impossible for them to 
collect the forms from other volunteers, check them for accuracy and completeness, and deliver 
them to a Supervisor of Elections or the post office within 48 hours. It would be extremely 
difficult to submit every form within 48 hours of it being completed at a tabling event. Many 
volunteers are students who do not have cars, and many college campuses, where our tabling 
events are held, are not close to county offices (and are certainly outside of walking distance of 
those offices). These difficulties are particularly acute on weekends, when we often do voter 
registration events at concerts, festivals and community events, when relevant offices are closed 
for some or all of the 48-hour return period and the return window is shortened. Thus, it is likely 
that because of the Law’s 48-hour deadline, RTV will not be able to organize tabling events, 
especially before or during weekends. 

61 . Even if it were always possible to submit forms within 48 hours, RTV would likely have 
to forego asking staff and volunteers to collect data from applicants for follow-up 
communications, because they would be in such a rush to meet the submission deadline. This 
would make it impossible for RTV to follow up with applicants if there was any problem with 
their forms, remind them to vote, or otherwise communicate with them. Subsequent 
communication with people who fill out voter registration forms is a critical organizing tool and 
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is essential to our mission. Without it, we will not be able to effectively motivate the population 
that we serve to get out and vote. 

62. In rare instances in the past, RTV has been unable to submit forms through no fault of 
RTV, our staff, or our volunteers. In 2010, in Ohio, 300 voter registration forms were stolen out 
of a staff member’s car as he was parked on the way to the state board of elections. RTV 
contacted as many people as possible using previously scanned information and asked them to 
fill out forms again. In this type of situation, RTV uses stored contact information to ensure that 
each individual who submitted a completed registration form has another opportunity to register 
to vote. Without our internal data collection and retention, we would not have been able to 
follow up with impacted voters to ensure they ultimately got onto the voter rolls. 

63. The Law’s requirement that we identify all of our registration agents, including when 
they start and when they end their relationship with RTV would be impossible to satisfy under 
our model of volunteer driven events. RTV cannot determine who is a registration agent for the 
organization under the Law. Many volunteers show up without notifying RTV in advance. 
Volunteers may or may not see themselves as RTV members, and other than opting out of future 
RTV e-mails, there is no formal way for members to resign their membership. Volimteers may 
also help people register to vote on their own time in activities not affiliated with RTV. We do 
not require volunteers to provide us with an “end date” to their volunteer activity, and we believe 
that doing so would formalize and discourage the exact civic participation that RTV works to 
cultivate among the younger generation. The Law’s new requirement that we update the state 
about those who “terminate” their status as our volunteer base is bewildering and impossible to 
satisfy. 

Burdens on RTV’s Democracy Class Program 
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64. Under the Law, it is my belief that teachers running Democracy Class would need to be 
identified as registration agents for RTV because they would be collecting and submitting voter 
registration applications on RTV’s behalf. 

65. Because teachers would be registration agents, prior to collecting voter registrations as 
part of Democracy Class, they would have to sign a statement threatening them with criminal 
prosecution. I believe teachers would be intimidated by this statement, and many would not sign 
it. Since the Law passed, there have been reports in the media about Florida teachers who have 
fallen afoul of the new Law, and who are being investigated or fined for returning voter 
registration forms later than 48 hours after collecting them from students. I am concerned that 
between the frightening registration agent form and the publicized investigations of teachers, 
principals and other administrators may not allow teachers to sign such forms because of 
concerns about liability and the school’s reputation. 

66. Even if teachers were willing to sign the forms, RTV cannot afford to expose itself to 
liability under the Law by listing teachers as registration agents. Under the Law, if a teacher 
collected voter registration forms during an RTV Democracy Class but did not submit them 
within 48 hours, RTV would be liable. 

67. There are many good reasons why a teacher might not submit an application within 48 
hours. First and foremost, teachers are in the classroom teaching students throughout the week, 
and 1 would hesitate to place immediate demands on their work or personal schedules. A teacher 
could teach a Democracy Class on a Friday and give students the weekend to fill out 
applications. Or a teacher could collect a round of voter registration applications during 
Democracy Class, but hold on to the completed applications so that students who were absent the 
day of Democracy Class could fill out the voter registration application on a subsequent day. If 
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for any reason the teacher mailed the envelope with the completed applications more than two 
days after the first student signed and dated an application, RTV would be liable for fines. RTV 
would have no way of tracking all of the voter registration applications that teachers collected 
from students, yet the applications would be stamped with RTV’s third-party voter registration 
number (“3PVRO number”)- 

68. Additionally, a student may choose to fill out the voter registration application but not 
return it to the teacher. If the student does not submit the completed application within 48 hours, 
RTV would apparently be liable under the Law, since the form would be stamped with RTV’s 
3PVRO number. 

69. Because mailing completed forms only constitutes delivery for purposes of the Law’s 48- 
hour deadline if the mailing envelope bears a “clear” postmark when it arrives at the Division of 
Elections, even a teacher who promptly and properly collects and mails every single completed 
application risks running afoul of the Law’s strict provisions. Even if teachers were able to 
personally drop off packages of completed forms at the post office during business hours, neither 
they nor RTV would have any control over whether the postal service properly and clearly 
postmarked every envelope containing completed forms. Nevertheless, for each and every 
application that arrives at the Division of Elections more than 48 hours after it was completed 
and in an envelope that was not clearly postmarked, the Law would impose mandatory fines. 

70. RTV would not be able to track all of the voter registration applications bearing its 
3PVRO number. Especially in Democracy Class, we would feel compelled to pre-mark any 
forms used by teachers rather than place the burden on public servants trying to engage young 
voters. Each of these pre-stamped forms is a floating liability for RTV. For example, a teacher 
could make a copy of a stamped application to give to a colleague or friend or for additional 
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students. If that person completed the application but did not submit the application within 48 
hours, RTV would be liable. 

7 1 . RTV would also be unable to comply with the Law’s requirement that it report the 
number of blank voter registration forms it distributes in Democracy Class. Even if RTV sent 
out unmarked voter registration applications, teachers and others could make copies of these 
blank applications, and RTV would have no way of knowing how many applications were 
copied and distributed. While we do try to assess the number of forms we send out to teachers to 
track the efficacy of our work, our overarching goal is to get voter registration forms out to those 
who wish to fill them out. We are not in the business of telling teachers not to copy and 
distribute blank voter registration forms, as we want nothing to hinder the ultimate goal of 
increasing voter registration. 

72. The Law will prevent RTV from incorporating voter registration into Democracy Class. 
Without the voter registration component. Democracy Class will be significantly less effective in 
advancing RTV’s mission of getting young people involved in the political process. 

73. RTV does not have the resources to run an entirely different model of Democracy Class 
in Florida than it does in the rest of the country in an attempt to somehow comply with the 
illogical and excessively stringent requirements of the Law. It would be practically impossible 
for RTV to adequately ensure that neither RTV nor teachers participating in the Democracy 
Class accidentally create liability for civil fines or criminal penalties. 

Conclusion 

74. Sadly, the Law has forced us to discontinue Democracy Class in Florida despite the fact 
that our successful pilot program in 2010 was based here. The Law now undermines Florida’s 
policy of encouraging young people to register to vote by making it effectively impossible for 
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RTV and teachers to collaborate to help high school students register to vote. Florida is 
effectively banning RTV from continuing what has been a very successful mission. 

75. The Law’s provisions governing voter registration directly undermine RTV’s ability to 
express and engage in our mission. RTV’s registration events are a central aspect of our 
advocacy for encouraging and inculcating civic participation in all young citizens. But the 
Law’s provisions requiring registration agents certify to criminal penalties will alienate young 
students just as they begin their volunteerism through RTV, stigmatizing volunteerism as an 
activity fraught with risk. Requiring RTV volunteers to be formal agents of RTV, and making 
them swear to acknowledge serious criminal penalties, are disincentives that will make civic 
participation with RTV an intimidating, formalistic, and complex process. Similarly, the Law’s 
48-hour turnaround period and the fines and penalties for failing to strictly satisfy this 
requirement place undue burdens on our staff and volunteers and will drive away those who 
would otherwise seek to join RTV in our mission of encouraging political participation. 

76. Put simply, Florida’s new Law makes voter registration in the state an activity that is 
simply too costly and too perilous for RTV to engage in. Under the Law’s vague but ominous 
enforcement provisions, the Attorney General could bring an action against RTV for even the 
most mundane and innocent violation of the law’s confusing and complex requirements. The 
financial and reputational harm RTV could suffer in the likely event that it accidentally failed to 
comply with one of the Law’s incomprehensible provisions would severely impede RTV’s 
ability to engage an entire generation of potential voters, both in Florida and across the nation. 

// 

// 
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I deci^ xinder penaliy of perjury under the laws of the state of Florida that the foregoing is true 
and correct to the best of my knowledge. 


DATED this l_?^y of December 2011. 



Heather Smith 
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CERTIFICATE OF SERVICE 


Undersigned counsel hereby certifies that a copy of the foregoing Affidavit of 
Heather Smith Submitted in Support of Plaintiffs ’ Motion for Preliminary Injunction was 
served via HAND DELIVERY this 19“" day of December, 201 1 upon the following: 


Kurt S. Browning 
Secretary of State of Florida 
500 S. Bronough Street 
Tallahassee, Florida 32399 

Pamela J. Bondi 
Attorney General of Florida 
107 West Gaines Street 
Tallahassee, Florida 32399 

Gisela Salas 

Director of Florida Division of Elections 
500 S. Bronough Street 
Tallahassee, Florida 32399 


Coffey Burlington 

/s/ Kendall Coffey 

Kendall Coffey 

Florida Bar No. 259861 

2699 South Bayshore Drive, Penthouse 

Miami, Florida 33133-5408 

Tel. 305-858-2900 

Fax 305-858-5261 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 


LEAGUE OF WOMEN VOTERS OF 
FLORIDA, FLORIDA PUBLIC INTEREST 
RESEARCH GROUP EDUCATION FUND, 
and ROCK THE VOTE, 

Plaintiffs, 

V. 

KURT S. BROWNING, in his official capacity 
as Secretary of State for the State of Florida, 
PAMELA I. BONDI, in her official capacity as 
Attorney General for the State of Florida, and 
GISELA SALAS, in her official capacity as 
Director of the Division of Elections within the 
Department of State for the State of Florida, 

Defendants. 


Civil No. 


Affidavit of Brad Ashwell 
Submitted in Support of 
Plaintiffs’ Motion for 
Preliminary Injunction 


1, Brad Ashwell, hereby declare as follows: 

I . I am the Advocate at the Florida Public Interest Research Group Education Fund (“FL PIRG”). I 
represent FL PIRG in public, including at legislative and administrative hearings, at public events, and in 
die media. I supervise and coordinate FL PIRG’s voter registration activity in close coordination with the 
New Voters Project, which is nin by the Student Public Interest Research Group (“Student PIRG”). I am 
in daily contact with staff and volunteers from both FL PIRG and Student PIRG. I have current and 
extensive knowledge of all aspects of FL PIRG’s mission, activities, and voter registration work. I was 
also formerly the Senior Research Associate of Florida Common Cause. I submit this affidavit in support 
of Plaintiffs’ motion for a preliminary injunction to prevent enforcement of the provisions of (he newly 
enacted 201 1 Fla. Laws 40 § 40 (codified at Fla. Stat. § 97.0575) (“the Law”) that impose onerous new 
registration, reporting, and submission deadlines on individuals and civic groups engaged in voter 
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registration, and which are preventing FL PIRG from liilly carrying out its mission of fostering civic 
participation. 

2 . FL PIRG, which was founded in 1987, is a network of researchers, organizers, advocates, and 
students across the state. FL PIRG is an affiliate of the U.S. Public Interest Research Group Education 
Fund (“U.S. PIRG”), a national network of researchers, advocates, organizers and students based in state 
capitals across the country, which opposes the influence of special interests in issues such as voting 
rights, political corruption, prescription drugs, and product safety, when these interests stand in the way of 
reform and progress. 

3. Florida Public Interest Research Group Education Fund is a (501)(c)(3) organization. It works to 
provide an independent voice on behalf of the public interest when public debate is being dominated by 
special interests with narrow agendas that fail to benefit the greater good. The organization works to 
protect consumers and promote good government by investigating problems and crafting solutions, 
educating the public, and offering Floridians meaningful opportunities for civic participation. 

4. FL PIRG also has a 501(c)(4) sister organization called the Florida Public Interest Research 
Group Citizen Lobby (“The Citizen Lobby”). The Citizen Lobby stands up for the public by advocating 
for the passage of new laws and other protections at the local, state and federal levels. It has won 
victories for Floridians on a wide range of issues, including the protection of voting rights, healthcare 
reform, and product safety. The Citizen Lobby is our membership organization, but members also receive 
updates about the activities of the broader FL PIRG network. 

5. FL PIRG has a single office located at 310 N. Monroe St., Tallahassee, FL 32301. I am currently 
the only full time staff member of FL PIRG. 

6. The Citizen Lobby has approximately 6,000 members statewide, along with an e-mail list of 

1 0,455 people who are interested in keeping apprised of its work and the work of its sister organization, 
FLPIRG. 

7. In a given week, there are usually one to ten people volunteering at the state office in Tallahassee. 
During specific activities and projects, there may be up to thirty people volunteering in the state office 
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and many more volunteers in the field engaged in direct advocacy, voter registration, or “get out the vote” 
efforts. 

8. FL PIRG opted to register as a third-party voter registration organization tinder Florida’s prior 
law. In 2010, FL PIRG did not fail to transmit any voter registration forms to election officials by 
deadline. FL PIRG has never received a fine or warning trora the state for inadequate handling of voter 
registration forms in all its years of its voter registration work. 

0.. FL PIRG has not registered with the state since the passage of the Law. But FLPIRG intends to 
re-launch our voter registration work in Florida in 2012 because it is too high of a priority for us to 
eliminate. As described below, however, the Law has already severely burdened our registration efforts, 
and will continue to do so. It has required a huge amount of resources and staff time to analyze and 
decipher, and still leaves many questions unanswered about how best to comply, if such compliance is 
even possible. Moving forward, our good faith efforts to comply with the Law will demand a greater 
amount of funding and other resources. The bottom line is that the Law will make voter registration 
substantially more difficult for FL PIRG, and will decrease the number of voters we are ultimately able to 
help register. 

FL PIRG’S Voter Registration Activity 

10. Voter registration is a key part of FL PIRG’s mission because it supports the organization’s core 
belief that in order for democracy to work, as many people as possible must be engaged in the process. 
Increasing participation in our democracy underscores every activity on which FL PIRG works, and civic 
engagement is crucial to ensuring that our members’ voices are heard and counted on every issue for 
which we advocate. An integral part of FL PIRG’s work is putting “boots on the ground” both to register 
new voters and to get out the vote by encouraging registered voters to go to the polls on Election Day. 
Because we believe that citizens should begin to exercise their voting rights early in their adult lives, 
student voter registration and mobilization are particularly important aspects of our registration and 
voting efforts. 
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11. FL PIRG’s voter registration drives are part of a nationwide effort by PIRG affiliates to increase 
civic engagement. It is my understanding that nationally, U.S. PIRG had active voter registration 
programs in 24 states in 2008 and in 14 states in 2010. In addition to our on-the-ground voter registration 
drive work detailed below, FL PIRG has publicized the opportunity to register to vote online, 

12. FL PIRG has run voter regi.stration programs in Florida for over twenty years. FL PIRG ran a 
large voter registration project in 2004, and also run large voter registration drives in Florida in 2008 and 
2010. FL PIRG registered approximately 1 6,000 Florida voters in 2004, 5,000 in 2008, and2,000.in 
2010. 

13. In addition to being part of the U.S. PIRG federation, FL PIRG also works with Florida branches 
of the national Student PIRG network. Student PIRG branches focus on engaging students in the political 
process; in particular, the Student PIRG “New Voters Project” focuses on registering students to vote. 

We work in close collaboration with Student PIRG to plan and engage in campus-based voter registration 
drives, train volunteers on proper voter registration activity, and collect data about our voter registration 
work. 

14. FL PIRG focuses a large percentage of its voter registration efforts on students and other young 
people. Most individuals registered by FL PIRG are between the ages of 1 8 and 22. FL PIRG’s voter 
registration efforts have been particularly successful in engaging minority citizens. For example, in 2008, 
42% of the citizens we registered self-identified as members of a racial or ethnic minority group. 

1 5. Voter registration is funded as a separate activity within our organization to ensure dedicated and 
adequate funding for this core piece of FL PIRG’s mission. Sustained voter registration presence depends 
on adequate funding levels. For example, in 2004, FL PIRG only had sufficient funding to support two 
campus organizers, who worked at different campuses throughout the state. In 2008, FL PIRG had 
sufficient funding to be able to put organizers on the ground in four universities across the state: the 
University of Florida, Florida State University, the University of Miami, and the University of South 
Florida. In 201 0, FL PIRG was only able to place two organizers in the state, one at University of Florida 
and one based in Miami-Dade Coimty. 
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16. FL PIRG’s voter registration activity is primarily grant-based, and we are currently working to 
secure adequate funding for our aspirational 2012 registration efforts. We are very aware that, in order to 
successfully register voters in compliance with the Law, we will require significantly more funding than 
in past years. Regardless of how much funding is secured, ensuring compliance with the new Law’s 
complex and confusing requirements will require us to scale back our registration efforts and spend 
proportionately less money, time, and resources on voter registration. 

Registration Drive Organizing and Staffing 

1 7. FL PIRG has developed a standardized program for engaging in voter registration drive activity, 
including model procedures and training for volunteers. The voter registration program is scalable, such 
that FL PIRG can mn voter registration efforts for small as well as large target audiences. 

18. Generally, there is one full-time FL PIRG staff member, known as a “campus organizer,” at each 
campus voter registration drive. The rest of the participants are all unpaid volunteers under the training 
and supervision of the campus organizer. Campus organizers are not paid by the number of voter 
registrations they collect or distribute. 

1 9. Campus organizers are usually recent college graduates who have been working with FL PIRG 
for one to two years. Most FL PIRG volunteers are students from the campus where FL PIRG’s 
registration drives are held. In addition to general outreach efforts, FL PIRG mns an internship program 
and holds targeted recruitment drives to attract volunteers. 

20. FL PIRG relies on its campus organizers to oversee and implement campus-based voter 
registration efforts. Campus organizers do register some voters, but they mostly supervise volunteers 
who, in turn, register the majority of voters at campus drives. 

21. FL PIRG provides campus organizers with a job description to outline their responsibilities, and 
U.S. PIRG provides state-specific training for voter registration activities. U.S. PIRG’s senior staff 
members train campus organizers at national training sessions in August and January. There is also 
ongoing in-state training throughout the year, run by Student PIRG’s New Voters Project staff. After 
receiving their training, campus organizers are responsible for training volunteers. U.S. PIRG attorneys, 
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or, in some cases, attorneys paid by Student PIRG, write state-specific voter registration guidelines to 
help guide campus organizers and staff. 

22. Before being allowed to assist anyone in registering to vote, campus organizers provide 
volunteers with clear ground rules, including an overview of applicable state law, as well as written 
materials that stress the rules. Volunteers are given a script and are taught to instruct registrants to fill out 
registration forms properly to ensure that individuals are registered successfully. Volunteers are 
instructed to obtain confirmation from a senior volunteer or campus organizer to make sure each voter 
registration form is properly completed by the applicant. 

23. At voter registration events, FL PIRG typically sets up a table from which volunteers distribute 
and collect voter registration forms. Prospective volunteers can sign up at any time and — once trained in 
the registration procedures — ^they can help register voters. 

24. During voter registration activities, FL PIRG volimteers hand out brochures describing FL PIRG 
internships and a “New Voters Project” pamphlet that provides information about the FL PIRG website, 
www.floridapirg.org/voting-democracy, shows where voters can find their nearest polling place, and 
explains what registered voters need to do to vote in their county. Volunteers are trained to encourage 
people registering with FL PIRG to become volunteers themselves. FL PIRG volunteers are also 
instructed to ask everyone who newly registers, or is already registered, to turn out to vote at the polls. 

25. Voter registration events are geared toward attracting spontaneous applicants and new volunteers. 
For example, at one Florida State University event, volunteers dressed as super heroes to attract other 
volunteers. FL PIRG operates on the principle that any student or voter who is engaged in the political 
process enough to help others register to vote will, in turn, have a greater stake in the elections process 
and wilt therefore be more likely both to vote and to be civically engaged in all aspects of our democracy. 
Many volunteers join our voter registration activities on a whim, attracted by the concept. Other than 
training, we do not require them to enter into any formal relationship with us. We broadly encourage any 
level of volunteerism that we are able to attract, especially on campus. We really thrive by offering 
spontaneous opportunities for civic engagement. 
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26. Weekends are the most successful time to conduct voter registration events. FL PIRG often does 
door-to-door registration and “dorm storming” (door-to-door voter registration in campus buildings and 
dormitories) on Sundays, when students are least likely to be in class or engaged in other regularly 
scheduled activities. 

Applications, Recording, and Collection Procedures for Registration Events 

27. Prior to registering voters, FL PIRG Campus organizers typically obtain voter registration forms 
-from the local Supervisor of Elections. FL PIRG prefers to iise the Florida state voter registration forms, 
because it is easier to obtain the physical forms; accordingly, use of the national form provided by the 
Election Assistance Commission is rare at our registration drives. Since I am based in Tallahassee, I 
frequently go to the Division of Elections or the local Supervisor of Elections’ office to obtain forms to 
hand out to our volunteers and staff. 

28. Because of the decentralized nature and large scale of FL PIRG’s voter registration activity, FL 
PIRG requires a large amount of voter registration forms. For example, it is common for us to set a goal 
of 2,000 registered voters at a campus drive. FL PIRG requires approximately one-third more forms than 
the number of voters we seek to register, to ensure that campus organizers and volunteers do not run out. 
Many registrants will take a blank form or begin completing a form and then take it with them before 
completing it. This is common on campus, especially when students are on their way to class. Therefore, 
for a given campus, FL PIRG may need more than 2,600 applications. 

29. Last election cycle, during a voter registration drive at Florida State University, the Leon Coimty 
Supervisor of Elections’ office (which is usually a very effective office) ran out of forms and had to get 
more forms from the Florida Department of State. This was only possible because the Leon County 
Supervisor of Elections took extraordinary steps to get more forms and because the Florida Department of 
State is located nearby in Tallahassee. 

30. Whether registering people door-to-door, in classrooms, or at campus events, at the end of any 
registration event, a campus organizer fills out a “batch form” that tracks the date of the event, the names 
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of campus organizers and volunteers working at the event, the number of people that were registered, and 
which volunteer registered each set of voters. 

3 1 . Where allowed by the school’s administrators, the campus organizer makes copies of voter 
registration forms and mails copies to U.S. PIRG’s office in Chicago to enter information into U.S. 
PIRG’s national voter database. This is allowed on most campuses, but if a campus instructs a FL PIRG 
campus organizer not to make copies of voter registration forms, we do not do so. FL PIRG also attempts 
to electronically-input datairom the form whenever possible. 

32. Where FL PIRG is not allowed to make copies, campus organizers keep data by copying batch 
forms listing the number and names of voters registered during a voter registration drive. This is used for 
“get out the vote” efforts if registrants give FL PIRG permission to contact them. Registrants who give 
permission will provide their phone number to FL PIRG’s volunteers and will receive a day-of text 
message or phone call reminder to vote on Election Day. Based on a study done by the Analyst Institute, 
FL PIRG estimates that this increases voter participation among those whom FL PIRG registers to vote 
by 4.4%. 

33. FL PIRG instructs campus organizers to try to submit completed voter registration forms as 
quickly as they can. But we recognize that in certain cases, such as an evening event or multi-day 
registration drives where forms are collected and consolidated before submission, more time is needed. 
Consolidating forms allows organizers to check them for completeness and accuracy prior to submitting 
them to the Supervisor of Elections and reduces the possibility that any forms will be misplaced or lost. 

34. FL PIRG prefers that its campus organizers physically drop off voter registration forms at 
Supervisors of Elections’ offices whenever possible, so that the organizer can confirm delivery by getting 
a receipt from the Supervisor of Elections listing how many voter registration forms were dropped off. If 
necessary, campus organizes may mail the forms. This may be necessary when a campus is not close to 
a Supervisor of Elections’ office and the campus organizer does not have a car. A two-day return is our 
default goal; however, during crunch times or multiday drives in particular, we do not routinely turn in all 
forms within 48 hours of receipt. Following such a tight deadline would drain critical resources from our 
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organizers, as they would have to spend much more time in transit and on administrative responsibilities, 
rather than registering others to vote. Thus, it can take between two and four days after a form has been 
filled out and given to a FL PIRG volunteer for our organization to properly process it and submit it to a 
Supervisor of Elections. 

35. If a campus organizer or senior volunteer is unable to go directly to the Supervisor of Elections’ 
office after an event, completed forms are locked somewhere secure, such as a student government office, 
the office of the dean of students, or the FL PIRG office. 

36. There are three stages at which FL PIRG checks voter registration forms for accuracy. First, the 
volunteer helping an individual register to vote checks the form to make sure it is complete. Second, the 
campus coordinator (or other supervising staff member) double-checks the application. Third, the 
campus organizer reviews all voter registration forms to make sure they are fully and properly completed. 
If FL PIRG notices a problem with a voter registration form, we will use the contact information collected 
from the applicant to inform him or her that the form has not been completely or properly filled out and to 
ask whether he or she would like to correct the application. In most cases, FL PIRG is able to get the 
form corrected, but this may take some additional time. In all cases, FL PIRG submits forms to a 
Supervisor of Elections. If there is a problem with a form that has not been corrected, FL PIRG flags it 
for the Supervisor of Elections. 

37. In some cases, it takes more than two days for registrants to correct mistakes on their voter 
registration forms after filling out the form. If FL PIRG had to submit all forms within two days, it would 
not be able to submit as many correctly completed forms. 

38. Although FL PIRG prefers to collect voter registration applications, it is very common for us to 
distribute forms without collecting them after they are completed. Frequently, individuals who express 
interest in registering to vote may not have the time, information, or inclination to complete a voter 
registration form either at a voter registration drive event or during door-to-door voter registration 
activity. In these situations, FL PIRG’s volunteers and staff will always provide a blank voter registration 
form to the individual, encourage him or her to fill it out, explain that FL PIRG is happy to collect a form 
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if and when it is complete, and explain how the applicant can submit the voter registration form on his or 
her own. We do everything we can to make it as easy as possible for people to register to vote. We would 
never refuse to provide someone with a registration form. 

39. FL PIRG frequently places stacks of voter registration forms near classroom doors, near the 
cafeteria cash register, on tables in student centers, and in other similar locations. Individuals may then 
submit their own forms or may return their completed forms to any FL PIRG staff member or volunteer 
for FL PIRG to submit. 

40. Indeed, it is not always clear whether an individual will complete the form and turn it in to us, or 
submit it on his or her own. As noted, it is very common for someone to start filling out a form with FL 
PIRG at a campus drive table, intending to give the completed form to us, and then suddenly leave with it 
upon realizing he or she is late for a class or other obligation. In those types of circumstances, we would 
never demand that individuals hand us their partially completed applications; instead, we encourage them 
to complete the forms at their own convenience. 

Chill on Registration Efforts 

41. I have read the provisions of HB 1355. Many of the provisions are confusing, and I am not clear 
how they would apply to FL PIRG. The provisions are also very burdensome and would seriously 
compromise our ability to engage in voter registration activities. 

42. In order to understand and comply with these confusing and complicated provisions, FL PIRG 
will be required to hire additional administrators and organizers, and take costly preparation measures in 
order to continue our voter registration activities. 

The Law’s 48-Hour Requirement 

43. The Law’s requirement that forms be submitted within 48 hours of collection will be extremely 
difficult to comply with in many circumstances. Also, I am confused about how this requirement applies 
when completed forms are collected after the close of usual business hours, and over weekends and 
holidays. 
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44. The Law states that when a Supervisor of Elections office is closed “for” the 48-hour return 
period, the form may be submitted on the next business day. However, it is unclear to me when exactly 
this grace period applies. It is not apparent whether the office must be closed for the entire 48-hour 
period; if so, the grace period would only be available in very limited circumstances. On the other hand, 
if the grace period does apply when the relevant office is closed for only some of the 48 hours, it is 
unclear whether this applies equally to office hours (for example, forms collected after 5 p.m.) or only to 
office closures for an entire day. If the latter,,! do not understand exactly when such fcums would be 
due — ^whether the due date would be a specific time, or any time before the next business day closed. For 
example, if a form is collected Friday afternoon and would be due Sunday afternoon, when an office is 
closed, I do not know if the form is eligible for the grace period, such that it is due the next business 

day — Monday — and if so, at what time . 

45. The 48-hour turnaround time is particularly troubling as it relates to FL PIRG’s frequent voter 
registration work during the evening. Nighttime events are extremely effective on campus, after classes 
are over and when students have more time to complete voter registration applications. But under the 
law, conducting voter registration efforts after 5:00 p.m. becomes more complicated because of the 48- 
hour requirement. Because both post offices and Supervisor of Elections’ offices generally close at 5 
p.m., they would thus be unavailable for submission of forms during the final hours of the 48-hour 
deadline. If no grace period goes into effect, and these forms must be submitted within 48-hours, this 
means that all registration forms collected after 5 p.m. are effectively required to be turned in even before 
48 hours has elapsed. 

46. According to its website, the Division of Elections is apparently forbidding registered groups 
from having their registration agents submit completed forms. It is unclear who, other than me, would be 
authorized to turn in forms on behalf of FL PIRG if our registration agents — campus coordinatore and 
volunteers — are unable to do so. Thus it seems FL PIRG volimteers must first send all forms to FL PIRG, 
presumably for me, as the sole full-time employee of FL PIRG, to submit. Given our structure and 
limited resources, we could not possibly comply with the Law if this central submission of forms were 
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required. FL PIRG places volunteers throughout the state, and many of them are located hundreds of 
miles from my office in Tallahassee. It would be difficult to ensure those forms reached me within 48 
hours, let alone in time for me to then take those forms to election officials. I do not have the capacity to 
be at the FL PIRG office at all times to receive forms from our staff and volunteers across the state, or to 
constantly deliver those forms when they arrive. Indeed, I travel a lot for my job, and am only in the 
Tallahassee office about 70% of the time. Furthermore, having our staff or volunteers mail those forms to 
the main FL PIRG office would increase the movement of completed voter registration forms in a manner 
that would create the rmnecessary possibility that they could get lost or delayed in the mail. It would also 
dramatically increase the cost of submitting these forms, especially because — if there was any remote 
hope of getting these forms in on time — we would have to make expensive overnight shipments on a 
daily basis. 

47. To avoid the risk of violating the difficult and confusing 48-hour requirement, campus organizers 
and volunteers will have to focus on getting forms copied and sent to the Supervisor of Elections’ offices 
(or, if the rule requiring centralized submission applies, to FL PIRG in Tallahassee) almost constantly— in 
lieu of registering people to vote. This not only drains valuable resources from our voter registration 
work, but increases the constant traffic and movement of voter registration forms, which I believe reduces 
the security of these applications. The constant movement of forms places a sftecial burden on student 
staff and volunteers, who frequently have no automobiles and are therefore unable to drive to a 
Supervisor of Elections’ office or post office during business hours. 

48. The 48-hour requirement will be especially difficult to comply with during particularly busy 
periods for voter registration. For example, on a large campus such as Florida State, it is common for FL 
PIRG to collect forms from 1 ,000 people in the days leading up to a voter registration deadline. During 
these busy times, for the security of the voter registration applications, FL PIRG’s limited staff and 
volunteers may retain the voter registration forms collected at that event in one place for three to four 
days and then submit the entire lot at once. The new Law prohibits this and requires our staff and 
volunteers to take time away from direct voter registration activity to dedicate it to daily travel. Because 
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we are only comfortable permitting campus organizers or staff to handle completed forms on their own, 
this would require that the most experienced staff and volunteers be constantly pulled away from 
supervising voter registrations events in order to drive forms to a post office or Supervisor of Elections’ 
office. This will lead directly to fewer registered voters, and to the unnecessaiy constant movement and 
separation of voter registration applications. 

49. Although regulations implementing the new Law permit us to submit completed voter forms by 
mail, the date of mailing only counts as a delivery for purposes of the 4S-hour deadline if thejnailing 
envelope bears a clear postmark. Because our campus organizers and staff have no control over whether 
the postal service properly and clearly postmarks an envelope, I am concerned that even a timely mailing 
may result in liability for FL PIRG if a package of forms arrives more than 48 hours after the forms were 
completed. 

Registration Agent Requirements 

50. The sworn statements that each staff member, campus coordinator, or volunteer must sign, 
coupled with potential personal liability they must agree to assume, will have a chilling effect on voter 
registration drives. 

51 . As 1 understand HB 1 355, FL PIRG will have to require every person assisting with voter 
registration to sign sworn statements threatening criminal prosecution for false registrations before they 
can engage in registration activities. From my experience working with students and other young people, 
I believe the intimidating registration agent form will significantly burden FL PIRG’s ability to recruit 
volunteers. Some students will hesitate to join our volunteer efforts, particularly those drawn in 
spontaneously, if they must first sign a form listing multiple felony penalties. Moreover, certain school 
administrators will not want their students to participate in voter registration drives for fear of fines or 
reputational damage to the school. 

52. It is unclear to me whether our volunteers could face personal liability for failing to turn in a form 
within 48 hours. I know they could be held personally liable for late submissions under the prior law’s 
ten-day deadline, and the statute’s language on fines is unchanged by HB 1355. I also know that a third- 
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party voter registration organization can be held liable for high fines even where a delay may be out of 
their control, because the Law does not require the Secretary of State to waive fines even when forms are 
delayed by a natural disaster or freak occurrence — like a car accident. Students cannot risk any amount of 
fines or any other potential liability, and will be unlikely to take that risk in order to help fellow students 
register to vote — particularly where such fines may be wholly outside of their control. 

53. 1 also understand that FL PIRG will have to register every volunteer as a “registration agent,” and 
then subsequently, report the “termination” ofeach volunteer. Requiring volunteers to become “registered 
agents” of FL PIRG runs contrary to FL PIRG’s tradition to welcome individuals spontaneously 
motivated to engage in the political process. We never insist that our volunteers inform us if they intend 
to continue to be involved in voter registration activities after a single event, as we do not wish to 
formalize or dissuade spontaneous democratic participation. As such, it will be both impractical — if not 
impossible— and contrary to FL PIRG’s mission to require each volunteer to specify the precise scope of 
their volunteerism with FL PIRG. 

Form-Marking and Tracking Requirements 

54. As I understand it, under HB 1355, any voter registration form marked with FL PIRG’s third- 
party voter registration organization identifier will need to be submitted within 48 hours of completion or 
FL PIRG will risk significant fines. This will require FL PIRG to constantly monitor and control every 
voter registration form containing its “3PVRO” identifying number in order to stop individuals who 
might choose to complete it later and submit it on their own. If an individual takes a pre-marked form, 
completes it on her own but fails to submit it within 48 hours, FL PIRG will be liable for the “late” 
submission, over which FL PIRG never had custody or control. 

55. Because FL PIRG does not always know which individuals will complete a form and return it to 
us on the spot and which might keep the form for later submission, it is impractical for FL PIRG to work 
with two separate stacks of applications — i.e., one for people FL PIRG registers in person and one to give 
out as blank applications. Moreover, even if FL PIRG were to try doing so, it could no longer rely on 
obtaining forms from Supervisors’ offices. This is because, under the Law, forms must be pre-stamped 
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with a group’s 3PVRO number before distribution by election officials. To the extent we want to protect 
the organization and have blank forms solely for distribution or copying, we will need to obtain these 
forms in another manner. But, of course, if a volunteer forgets to put our 3PVRO number on any blank 
forms that is ultimately completed and submitted by us, this too could result in liability. 

56. The Law also requires every registered organization to report, each month, the number of forms 
provided to and collected by its registration agents. FL PIRG will thus have to keep track of all voter 
registration forms, including blank forms that we simply distribute and do not collect. 

57. It is imclear whether this requirement applies to blank forms that are copied or printed by our 
staff or volimteers. FL PIRG’s volimteers may print out or photocopy voter registration forms on their 
own, without FL PIRG’s knowledge. Assuming that copies count as forms “provided to” our agents, it 
would be extremely difficult for FL PIRG to track all forms provided to its agents. FL PIRG depends on 
many volunteers making voter registration forms available at many different locations, and we will have 
no way of tracking every form that volunteers acquire. Moreover, we feel that we should not have to 
dedicate significant administrative resources to tracking the distribution of publicly-available forms. 

58. Information on Florida voter registration forms is generally available to the public, and it is my 
understanding that voter registration forms stamped with FL PIRG’s 3PVRO number wilt publicly 
associate each of our registered voters with us. FL PIRG believes that when voters realize that their 
registration forms will publicly identify that they registered with us, there will be a set of people that will 
not register at our events. In fact, this is one reason FL PIRG separates voter registration work from other 
advocacy work; FL PIRG wants to register as many people as possible regardless of their political belieft 
or affiliation. 

// 

// 

// 

// 

// 
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CERTIFICATE OF SERVICE 


Undersigned counsel hereby certifies that a copy of the foregoing Affidavit of 
Brad Ashwell Submitted in Support of Plaintiffs ’ Motion for Preliminary Injunction was 
served via HAND DELIVERY this 19* day of December, 201 1 upon the following: 


Kurt S. Browning 
Secretary of State of Florida 
500 S. Bronough Street 
Tallahassee, Florida 32399 

Pamela J. Bondi 
Attorney General of Florida 
107 West Gaines Street 
Tallahassee, Florida 32399 

Gisela Salas 

Director of Florida Division of Elections 
500 S. Bronough Street 
Tallahassee, Florida 32399 


Coffey Burlington 

/s/ Kendall Coffey 

Kendall Coffey 

Florida Bar No. 259861 

2699 South Bayshore Drive, Penthouse 

Miami, Florida 33133-5408 

Tel. 305-858-2900 

Fax 305-858-5261 
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United States Senate Judiciary Committee 
Subcommittee on the Constitution, Civil Rights and Human Rights 
Senator Richard J. Durbin, Chairman 


New State Voting Laws II: Protecting the Right to Vote in the Sunshine State 
Friday, January 27, 2012 
Tampa, Florida 


Opening Statement 

(As Prepared for Delivervi 

This hearing of the United States Senate’s Judiciary Subcommittee on the 
Constitution, Civil Rights, and Human Rights will come to order. Today’s hearing 
is entitled, “New State Voting Laws II: Protecting the Right to Vote in the 
Sunshine State.” The hearing will examine the impact of HB 1355, Florida’s new 
voting law. 

Expanding and Protecting Right to Vote 

Four days from now, hxmdreds of thousands of people across the state of Florida 
will go to their local polling places to cast a ballot for the person they believe is 
best prepared to represent their political party in this year’s presidential election. 
The Republican contest is wide open, but I am fairly confident that President 
Obama will win the Democratic primary. 

This time-honored tradition of public debates, intense campaigns, and the orderly 
selection of party nominees is a hallmark of our democracy. Of course, the core 
element of that democracy is the constitutionally protected right of every citizen of 
legal age to cast a vote for the candidate of his or her choice. 

But it is important that we recall that until the early 20* Century most American 
adults could not vote. And even after the franchise was legally expanded, a violent 
racist campaign prevented many African Americans from voting. Sadly, the Jim 
Crow laws of that era were a reality in Florida, and it was not imtil 1969 that 
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Florida became one of the last states to ratify the 19* Amendment, which 
expanded the right to vote to women. 

Six Constitutional Amendments and numerous laws, regulations, and court 
decisions have helped make the promise of “one person, one vote” a reality for all 
segments of our society. 

But we must be constantly vigilant against threats to these hard-fought victories. 
The Supreme Court’s Citizens United decision, which was issued two years ago 
this week, opened a flood of speeial interest cash into elections, resulting in the 
non-stop TV ads that Floridians are suffering through in the lead up to the primary. 
At the same time, over the course of the last year, the right to vote has come under 
attack nationwide. 


New State Voting Laws 

In more than 35 states, legislation has been introduced that threatens to roll back 
the progress our country has made over several generations expanding and 
protecting the right to vote. 

More than a dozen states have already enacted laws that eliminate same-day 
registration, require voters to present restrictive forms of identification before 
voting, reduce the number of early voting days, and make it harder for first time 
voters to register. 

These new voting laws appear to be part of a coordinated, well-funded effort to 
reduce turnout among specific groups of people, namely minority, young, low 
income, and rural voters. 

In response to this disturbing trend, the Subcommittee on the Constitution, Civil 
Rights and Human Rights held the first Congressional hearing to examine these 
new state voting laws in September 2011. 

At that hearing, we learned that these new state voting laws threaten to keep as 
many as 5 million Americans from voting in 2012. 
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As the testimony at today’s hearing will demonstrate, many of those voters who 
may find their path to the ballot box blocked or filled with obstacles live right here 
in the state of Florida. 

Sen. Bill Nelson asked the Subcommittee to hold this hearing because of his 
concern that the constitutionally protected right to vote is under attack in the State 
of Florida. Today’s hearing is the first-ever field hearing of this Subcommittee. 

1 thank Sen. Nelson for his advocacy on this issue and I share his concern that 
Florida’s new law, HB 1355, threatens to disenfi'anchise hundreds of thousands of 
Floridians. 


Florida’s Law: HB 1355 

As we will hear fi-om today’s witnesses, HB 1355 makes a number of changes to 
Florida’s voting laws, including: 

• Cutting the munber of early voting days almost in half, firom 14 to 8. 

• Eliminating early voting the Simday before an election. 

• Requiring third party organizations that register voters to register with the 
state and meet an array of onerous administrative requirements or face hefty 
fines of himdreds or even thousands of dollars. 

• Requiring Florida residents who have moved within the state and are 
updating their addresses at their polling site to vote a provisional ballot For 
the record, more than 40% of provisional ballots were not counted in the last 
election. 


Governor Scott and Questions About the Law 

Governor Rick Scott signed HB 1355 into law last year. In September of last year, 
I sent a letter to Governor Scott asking whether he planned to take any action to 
ensure that HB 1355’s new restrictions would not disenfi:anchise Floridians. To 
this day, the Governor has not responded to my letter. 
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I invited Governor Scott to testify at today’s hearing, hoping he would explain his 
support for HB 1355 and answer the questions that have been raised about the law. 

I am disappointed that the Governor did not respond to my invitation. 

Had Governor Scott or a designated representative of his administration accepted 
our invitation, they would have had an opportunity to answer the questions many 
are asking about the law, including: 

• Was the provision of HB 1355 that eliminates early voting on the Simday 
before an election specifically targeted to reduce the turnout of African 
American and Latino communities, who make up the overwhelming number 
of voters on the Sunday before an election? 

• Did the Florida legislature anticipate that HB 1 355 ’s new administrative 
requirements for third party voter registration groups and the threat of hefty 
fines imposed would force groups like the League of Women Voters, Rock 
the Vote, the Boy Scouts and other respected, non-partisan voter registration 
groups to indefinitely suspend all voter registration drives in the state? 

• Why does HB 1355 require Floridians who attempt to update their addresses 
on Election Day to cast provisional ballots, a large percentage of which are 
not counted in the final result? 

I am very pleased that we are joined by a distinguished panel of witnesses who will 
provide insight on these and other questions concerning the new law. 
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United States Senate Judidarj' Subcommittee on the Constitution, Civil Rights and Human Rights 
Field Hearing on Election l.aws, I'ampa, Florida - Januarj 27, 2012 
Michael Ertel, Seminole County Supervisor of Elections 
Ertel@VoteSeminole.org - 407.708.77 1 2 


(. hairman Durbin, Senators, 

bust 1 vvant to thank you tor the opportunity to present to this committee. I think the timing of this commitlee mectmg is 
of note, as weil as the location. Every four years Florida is the epicenter of the elections world, and 2012 will be no 
dittcient Listed as the largest swing state in the country by m(»t pundits, and with the Inlerstate»4 corridor - the several- 
county stretch of road from here in Hillsborough, through Polk, Osceola, Orange and Seminole Counties, ending m Volusia 
C:ouTtty - being the most fought-after battleground in the state^ it is not hyperbole to state that these several counties wall 
truly be the voters who decide the next leader of the free world. 

Thus, our elections system will be scrutinized. I am not here to defend our system in Florida as perfect and without room 
for improvement. In fact if f were an editor with a red pen, there would be several improvements I’d like to see. 

Scrutiny, debate and disagreement are fine, l:mt I hope we can have this rational discussion about Florida's elections process 
without scare tactics, partisan machinations or the ghosts of years-old jokes dominating the discussion. 

As Americans we deserve better than to allow fear-mongering profiteers to dominate rational discourse at the expense of 
our national pride in the most efficiently run, voter-focused elections process in the history of the world, Becausc if voters 
have been scared into thinking their ballot will not count, then no matter how fair the election, no matter how efficiently run 
the process, no matter the winner or loser, the voter will have doubt on the outcome. 

Today! want to rationally discuss the three issues that seem at the heart of these hearings (Voter Registration, Early Voting 
and Eligibility Verification) and let you know how we have implemented the new laws in our county. 


Voter Registration 

You may have beard of the high school teachers in Florida who have been caught in a bind because the new taws failed to 
exempt high schools from the third parly voter registration rules. In Seminole County, we found a legal and effective way 
to comply with the laws, yet keep our high school students registering to vote at their schools. I personally named evety 
high school principal in Seminole County a “Deputy Supervisor of Elections" with the very limited authority of registering 
the students who attend the schools at which they are the principals to vote. Problem solved. I hope future legislation will 
exempt high schools principals from the third party voter registration mles and continue to allow statewide registration of 
our high school students. 
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You have aUo heard that the League of Women Voters ofF!orida has suspended conducting votei registration drives 
Even before this law was put into effect, I sent thepi^ident of the Florida League of Women \ oteis and other local gioups 
an email begging them to not cancel their registration drives. To that end, I even offered the ser\ ices of our oifice to attend 
any and every registration drive they wanted to conduct We would stand side-by-side w ith them and collect the 
registration forms directly from the voter at their registration drive. The dtizen who wished to be registeied to vote would 
have their forms directly in the hands of the office responsible for proefe^ing their registration Not ten da> s later Not 48 
hours later Immediately. We otTered instant service to alleviate their fears, build voter confidence and most impoitantly, 
keep the League of Women Voters and other groups registering people to vote. The Florida League never responded [ 
have submitted a copy of those emails from May, 201 1 for the recoid. 

Early Voting 

Florida is one of the most active states in the nation relating to early voting. Did you know that according to the National 
Conference of State Legislatures data, Florida is one of only twelve states that even offer statewide early voting on the 
weekends? And yes, we have been one of the few counties in Florida that have offered it for years. 

Speaking of Sundays. Some have stated they believe the new laws will negatively affect blacks. Hispanics, and hard- 
working single mothers because they all love Sunday early voting. While we don’t have real statistics on the voting habits 
of hard-working single mothere, I pulled the real data for the black and Hispanic community from the only stetewide 
election conducted under the new law - the current election. Based on my data from this very election, Sunday is actually 
the /tw/ likely day that a black voter will cast their ballot, and second lea^t likely day that a Hispanic voter will cast 
their ballot. Of all the black voters who have ca.st an early voting ballot in the first five days of this election^ only seven 
percent did so on Sunday. Of the Hispanic votei^ who cast an early voting ballot in the first five daysbf this election, only 
1 6.95: percent did so on Sunday. 

Eiigibilltv Verification 

Earlier testimony alluded to students and others who wait until Election Day to tell us wliere they live. To be very clear: 
failure to update your address with the elections office until the last minute does not invalidate your right to vote, but it does 
mean your information will be verified before your ballot is counted. And contrary to what you may have been told, voters 
who cast a provisional ballot are not required to come into the elections office to prove their eligibility to cast a ballot. We 
can, and do, verify nearly every provisional ballot without the voter having to come into our tyffice. If you are qualified to 
cast a Ixillot in that precinct, that day, your vote will count. Those who are telling you otherwise are tiyirig to scare you 
into thinking Florida law relating to eligibility verification puts the onus on the voter. It clearly does not. In Florida your 
provisional ballot is presumed eligible unless the facts dictate otherwise. 

As Fve said before. I’m not naive enough to believe that stating the facts will cause those who profit - either personally, 
profes,sionally or politically - from election chaos to amputate fear-mongering from their body of rhetoric. 
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Personal appeal to voters: 

So to Florida’s voters watching this today I simply ask: plea^ don’t be misled into believing your local elections ofllcials 
don’t want you to vote. Next time someone tries to scare you into not voting or believing your vote will not count. I hope 
you will do your own research by contacting your Iwal elections office for the facts. Florida election.s administrators want 
you to register to vote, learn about the candidates and issues, and cast a ballot that reflects your choices. Don't let anyone 
scare you into thinking otherwise. 


If I have time, please allow me to close with a short anecdote. 

A few months into my first term as Supervisor, we conducted an election for one of our cities. On the ballot was one race 
(mayor), with two candidates. A sailor who lived in the city had a standing request for an absentee ballot, and it was our 
job to get him the ballot. Yet, it turns out that at the time of the election, he was on a submarine. Sending an absentee 
ballot to a submarine is quite difficult, since the post otTice doesn’t have its oivn delivery subs. But the sailor had a 
standing request, so we were going to get him his single ballot, for one race, two choice.s. We tried contacting his unit’s 
voting assistance officer to see if we could fax the ballot, but he told us we couldn’t. We had to get the sailor his ballot. 

We then tried to email the ballot, but the sailor couldn’t get email attachment; on the sub. We had to get the sailor the 
ballot! f then called navy headquarters in Washington D.C. and again called the unit’s voting assistance officer. In the 
middle of this big election, I was spending a great deal of my time trying to get this .sailor whom I'd newr met his ballot, I 
would stay up for hours late at night in the office trying to figure out a way to ensure this sailor had the opportunity to vote. 

Finally, we were able to get the unit’s leaders to allow us to fax the ballot at a very specified time. I convened a special 
public meeting ofour canvassing board late at night our time to send the faxed ballot at the precise time the unit said we 
could fax it. We all stood over the fax machine with sweaty palms and smiling faces, as the fax went through! We did it! 
After hours of work, brainstorming and communication, we got the sailor his ballot! 

He didn’t vote. 

A few weeks later, when he got to a phone line, he called me in absolute amazement at the amount of effort we put in to get 
him his ballot. But, he said, he didn’t vote because he didn't know the candidates or rheir po.sitions on the issues. He 
wasn’t going to vote simply because he had the opportunity, he knew he had the responsibility to cast an informed vote. 

That, I believe, is the moral of this entire set of hearings. As elections administrators, we have the obligation to ensure 
opportunity. As votens, we have the obligation to ensure that we take this most precious gift from our Constitution and use 
it res}X)nsibly. 

Thank you. 
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It is my opinion, the origination and thus the intent of our effort to reform Florida's election 
laws In 1977 differed significantly from the origination and intent of the passage of HB 1355 in 
2011. 

First, the impetus of our election reform originated in the Secretary of State's Office through 
the Division of Elections. Our intent was to improve and update our election laws after more 
than a decade without any major reforms. 

This is complete contrast to the HB 1355, which according to newspaper reports, neither the 
Secretary of State nor his Division of Elections initially requested or initiated. The 2011 changes 
to the election law apparently originated exclusively from the Republican Legislature and its 
leadership in both chambers. 

Furthermore, it has been widely reported in the press that a single, highly partisan body, the 
American Legislative Exchange Council (ALEC), a highly conservative and partisan group, 
supplied the impetus to similar electoral changes not just in Florida, but in at least twelve other 
states. 

In 1977, our efforts of election reform sought not only comments by Florida legislators from 
both parties, but most importantly from local supervisors of election who under the Florida 
Constitution are directly responsible for the administration of the election laws in their local 
communities and counties. Each of Florida’s 67 counties has its own Supervisor of Election, 66 
who are directly elected and one of which is select by their county manager. 

As local Supervisor of Elections, each of them represent the elected official most intimately 
aware of the administration and enforcement of Florida election laws within their own 
counties. Their responsibilities include the smooth and efficient administration of the election 
laws as well as reporting any problems or incidences of fraud or abuse in the electoral process. 
They view themselves at nonpartisan administrators and not partisan policy officials. It is 
through their statewide body. The Florida Association of Supervisors of Elections or FSASE that 
local Supervisor of Elections experiences and recommendations from a local elections are 
gathered and then transmitted to the Florida Legislature. 

It is to these constitutionally elected and appointed local officials and their association, that 
the Secretary erf State and his Mrector of the Division of Elections, as well as Florida 
Legislatures, must, ar should I rephrase, they should seek direction and advice when election 
laws are to be amended either to improve their administration or to combat fraud. 
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Unfortunately, in 2011, the Florida Legislature introduced specific major changes to the 
election laws apparently without prior input from the Supervisors of Elections or their 
Association, the Florida State Association of Supervisors of Elections (FSASE). 

In other words, neither the Supervisors of Elections nor their Association requested or initiated 
HB 1355 any of the controversial provisions to the election laws this Committee is reviewing. In 
fact, some supervisors have stated that neither the Supervisors of Elections nor their 
Association supported these most controversial provisions. 

This lack of support by the Supervisors of Elections or their Association of the most obnoxious 
provisions was based in part in appropriate deference to the political process in which "policy" 
properly rests with the legislative branch of government. Because of their positions, most want 
to avoid policy issues arid debates. However, what limited officiai response in writing from 
their association exists was negative and their recommendations were primarily ignored. 

Based on an official transmission by FSASE to the Florida Legislature of April 25, 2011, they 
commented that certain new recommendations and procedures, would "interfere and disrupt 
voting and election administration of the general elections"; would cause significant "delays at 
the polls"; "could result in significant crowding and confusion at early voting sites and on 
Election day"; disrupt the smooth administration of "the General Election in the state"; and 
most importantly as related to one specific proposal the Association commented, "there are no 
reports of widespread abuse or double voting" to justify the proposed change. 

While these official FSASE comments were directed at a different bill (CS/CS/CS/SB 2086), this 
bill was a companion bill to the house version, HB 1355 that passed, and the provisions of the 
bill commented on were similar if not identical to HB 1355. 

I would also like to comment at this point that my experience with the Supervisors of Elections 
as Secretary of State, and in my conversations with them since, that the overwhelming 
majority, both Republican and Democrat backgrounds, have been not only bipartisan and fair in 
the administration of elections within their counties, but they also have been the leaders in 
expanding voter registration and voter participation in their respective counties. 

The Florida Legislature does not have written transaipts of the committee hearings on HB 
1355. Therefore, Brennan Center transcribed all of the oral tapes of all of the committee 
hearings. The Brennan Center represented to me that there were no reports at these hearings 
of verifiable electoral fraud or abuse sufficient to justify the imposition by the Florida 
Legislature of the controversial provisions about which this Committee is concerned. 
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As contrasted to our Legislative Reform in 1977, where we actively sought and received input 
from legislators of both parties, and actively sought and received input from Supervisors of 
Elections and groups involved in registration and elections, both Democratic, Republican and 
Independent, the 2011 election bill was totally partisan in its origination and its passage, 
where recommendations from the Democratic minority as well as respected voter registration 
groups, such as the League of Women Voters, were ignored. 

The vast majority of all citizens and their elected officials want to see expansion of th# electoral 
process to all qualified citizens, they want to see efficient and smoothly administered elections. 
they want to protect the integrity of the ballot, and they want to prevent fraud. 

If indeed this had been the purpose of HB 1355. the bill would have received bipartisan support 
by representatives and senators in both chambers, the bipartisan support of all volunteer and 
other groups involved in the electoral process, as well as widespread support in the press and 
media. 

This did not occur. In fact, the exact opposite occurred. Practically every major newspaper in 
the state criticized the bill, and every bi-partisan and non-partisan groups opposed the 
legislation. Additionally, at the legislative hearings, members of the minority party and other 
involved groups predicted that the new election procedures would suppress voluntary voter 
registration efforts throughout the state. Soecificallv they warned that the bill would severely 
impact the registration of new minority voters, that H would adversely affect full participation 
in the electoral process of minority voters, that students' voice through the elections would be 
adversely impacted, that many others who needed assistance as the poor would be adversely 
impacted, and that these reforms would adversely impact the smooth administration of the 
elections. Instead of making the elections more efficient and saving the taxpayers money, HB 
1355 would complicate the administration of elections making them more inefficient and cost 
the taxpayers of Florida more money. 

As contrasted with our election reform, in which we received strong bipartisan support from 
both chambers (I believe our reform passed both chambers with overwhelming if not 
unanimous support), the present legislation, HB 1355 passed on a highly partisan vote not only 
through most committees but also through both chambers. 
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The elimination of early voting on the Sunday before the Tuesday election terminates what is 
referred to as "Souls to the Polls", which involves transporting voters primarily in Black and 
Hispanic communities to the polls to cast their ballots. 

In Florida's 2008 election, approximately 33.2 percent of voters that Sunday were African- 
American - double the percent of African-Americans voting early that year. The statistics of 
Hispanic voters that Sunday are comparable. 

The Palm Beach P<Kt stated that '[more] than half of the black voters [in the 2008 election] 
voted before Election Day and many of them went on [the] final Sunday. 

The Ftorida Legislature knew the importance of early voting and the Sunday before the Tuesday 
election to minority citizens. 

The Florida Legislature passed this legislation reducing early voting days over the objection of 
the Florida State Association of Supervisor of Elections, and in disregard to their warning that 
15 early voting days were imperative to a smooth General Election of the State. 

The comments of FSASE regarding the shortening of early voting days from 14 to 8 days, are as 
follows. 

'While this may be workable with respect to primary elections, not having a 15 day time 
frame for the General Election could result in crowding and confusion at early voting sites and 
on election Day at the predncts. Maintaining 15 days for the General Election is imperative 
to a smooth General Election in the state.' 

The reduction of early voting days and the elimination of the Sunday before the Tuesday 
election as an early voting day for the General Election was passed by the Ftorida Legislature 
and si^ed into law by the Governor. I believe it is a direct, intentional effort to reduce 
minority voting In our primaries, and as such an attack on minority voting that is a disgrace to 
the Legislature and foe Governor as welt as to the people of this state whom they allegedly 
represent . 
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New voting restrictions recall days of Jim Crow 

Postad: Deconber 11, aill - 12:a4am | Updated: December 11. 2011 - 3;12am 

Bruce A, Smaltiere was a member of the Rorida state Senate before his election as secretary of state of 
Ftorida, during which service he reformed state election law. He may be contacted at sec.state7S@gmaH.com 

A critical tenet of our American democracy is every citizen’s right to vote. It’s a right in 
which we take great pride, though it took more than a century of smuggles before all 
citizens could cast a balbt. 

Today, the progress from this struggle is being blatantly eroded in Florida and other 
states. 

This Jim Crow suppression of voter registration and minority voting comes in the form of 
legislation passed earlier this year by our state lawmakers and signed into the books by 
Gov. Rick Scott. 

The justifications for reducing early voting days and subjecting volunteer voter 
registration drives to harsh penalties are reminiscent of the arguments for the Jim Crow- 
like laws of long ago: “Protect the integrity of the ballot” ... “fight fraud” ...“make the vote 
meaningful” ... “save money.” 

The fexrts of yore — poH taxes, literacy tests, white (only) primaries — yielded the same 
faults that this new legislation will: suppression of disadvantaged and minority citizens’ 
opportunity, ability and right to vote in Ftorida. How? 

First, the law reduces the “early voting” period from 14 days to eight, adversely affecting 
citizens who need more time and assistance to get to the polls or vote. 

These include our handicapped, our wounded veterans, our elderly and many African- 
American and Hispanic citizens. 

Second, it cancels early voting on the Sunday before Tuesday’s election. That 
terminates “Souls to the Polls” transporting voters in primarily black communities to polls 
that Sunday. 

In Florida’s 20(% election, approximately 33.2 percent of voters that Sunday were 
African-American — double the percent of Afrkan-Americans voting early that year. The 
statistics <») Hispanic voters that Sunday are comparable. 

Third, the Florida Legislature with this new law complicated registration procedures, 
increased labor and expense for Supervisors of Election, and made minor technical 
violations subject to large fines. 

The law compresses the time for a volunteer to turn in new voter applications from 10 
days to just 48 hours — or, the volunteer suffers punitive civil fines and penalties up to 
$1000! 

Recently two Florida teachers, attempting to engage their high school students in civic 
matters, including pre-registering them to vote, ran afoul of this provision. 
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Census figures reveal that Hispanic and African-American voters are twice as likely as 
white voters to register through volunteer organizations. 

The Legislature is aware of this disparity, thus deliberately intended to suppress 
volunteer voter registration. They used this a century ago, and it worked, so they’re 
returning to such Jim Crow tactics. They have throttled voter registration efforts of 
Florida’s League of Women Voters, teachers, students and others. 

The 2008 and 2010 elections in Florida produced no false voter registration or evidence 
of fraud to justify such changes. The Association of Supervisors of Elections, all locally 
elected county officials responsible tor voter registration did not request this new law. 
They did not support these provisions. 

Many of my Republican friends were shocked at the passage of this law. They can’t 
comprehend virhy the Legislature enacted a law that will suppress the ability of 
churches, volunteer and charitable groups to help disadvantaged minority and aged 
citizens exercise their Constitutional right to register and vote. 

The League of Women Voters, which has conducted bipartisan voter registration drives 
for 72 years, has terminated its voter registration efforts in Florida because of this law. 

The president of the League characterized the proposed law last spring as “a return to 
Jim Crow-style tactics to suppress voter registration and parficipation.” 

As former secretary of state and chief elections officer of Florida, I agree. 

These Jim Crow tactics speak for therrrselves. 

Bruce A, Smathers was a member of the Rorida state Senate before his election 
as secretary of state of Florida, during which service he reformed state election 
law. He may be contacted at sec.state78@gmail.com 
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Why would anyone want to suppress voluntary voter registration? It is the epitome of citizen 
involvement in the electoral process of which all Americans from whatever party or allegiance 
can be justly proud. It is the essence of what we need to do to improve participation of all our 
citizens and thus our Democratic process. 

Furthermore, voting registration rates in America are lower than practically every developed 
democracy in the world, even though our democracy is older than any other democracy in the 
world. We should be encouraging rather than suppressing voter registration! 

Why suppress voluntary voter registration efforts? The answer is easy. 

Census figures reveal that Hispanic and African-American voters are twice as likely as white 
voters to register through volunteer organizations . In Florida, Hispanic, and in this instance I 
would emphasize the growing number of new Puerto Ricans citizens in central Florida, and 
African-Americans statewide are perceived to vote more heavily Democratic than Republican. 

The Florida Legislature and the Governor were aware that minority voters disproportionately 
relying on volunteer v oter registration . I believe that they deliberately and intentionally 
enacted this legislation which patently suppresses volunteer voter registration efforts. Am I 
exaggerating ? 

The League of Women Voters after 72 years of bipartisan efforts in Florida to increase voter 
registration and thus voter participation has been forced to cease their activities in Florida. 

La Raza which focuses on Hispanic voter registration has also ceased their activities in Florida. 

These organizations along with the NAACP and the Rock the Vote, a student oriented voter 
registration organization, have filed a law suit under the Voter Registration contesting these 
discriminatory laws and actions. 

This section is consistent with other provisions of this law, suchasthe reduction of early voting 
days, to suppress voter registration suppression ultimately suppresses voter participation of 
minorities as well as students and other groups that may lean Democratic. 

The le^slation mandates the reduction of time to return voter registration forms from 10 days 
to 48 hours and imposes bureaucratic hurdles to the obtaining of registration forms and even 
obtaining volunteers to participate in these registration drives. Voter registration forms are 
required to have the hour and exact minute a registrant completes the registration form. 
Punitive dvil fines for all third party registration organizations, whether they be individuals or 
multi-county totaling up to $1,000 exist for even inadvertent violations . These threats of 
punitive civil fines coupled with possible criminal felony violations reflect the Florida 
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Legislature's efforts to suppress volunteer registration groups such as the league of Women 
voters. 

While speciously alleging that this is to insure the efficient and orderly return of voting 
registration applications to protect the registrant, I am unaware of any reports of credible 
evidence that there was a problem in this area, much less of any problems on a numerical basis 
that would offeet the obvious reduction of voter registration efforts. 

As reported in my remarks, neither the Brennan Center nor the Florida State Association of 
Supervisor of Elections have reported widespread voter registration fraud to justify this 
provision. 

The insult to this state and our demoaacy is they have already been successful. 

My statement indicates the potential for tens of thousands of unregistered qualified voters who 
could be registered by volunteer voter registration drives such as the League of Women voters 
and La Raza will not be registered. 

Since the new law dealing with Third-party voter registration became effective last year, for 
over seven months traditional volunteer voter registration drives have come to a practical 
standstilL 

Even if the Federal courts rule this law illegal, or the Florida Legislature amends the law to 
permit the activities of volunteer voter registration groups to resume as they have in the past, 
irretrievable damage will have already occurred during the possibly up to 12 months time 
during which Tallahassee has suppressed voter registration under these new provisions. 

In registration efforts, time is critical the Florida Legislature and Governor are succeeding in 
reducing the opportunity for volunteer voter registration drives, even if the law is repealed. 

It is to the shame of the Florida Legislature and the Governor, that tens of thousands of 
qualified citizens will not be registered and thereby not participate by voting in our state and 
Federal elections. 

In contrast to the disgraceful conduct in Tallahassee, at a county, and municipal and 
community level .... the great majority of Floridians have welcomed greater voter registration 
efforts and many have participated in these efforts. I specifically want to include as leaders in 
the effort to expand voter registration the local Supervisors of Elections of both parties; both 
the local Democrats and Republicans as well as groups such as the League of Women Voters, La 
Raza, Rock the Vote and myriads of other groups who believe America's democracy works best 
with an educated, informed and registered electorate. 
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Please insert DS - DE 120 , "THIRD-PARTY VOTER REGISTRATION ORANGIZATION REGISTRATION 
AGENTS SWORN STATEMENT - available on the Florida, Secretary of State, Division of Elections website 
under Third Party Registration 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00173 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 


168 


VerDate Nov 24 2008 


APPENDIX No. 5A 


Permit me to comment in detail on DS-DE 120, the Sworn Oath, legislatively mandated to be 
signed by every voter registration agent/volunteer, stating they will obey the registration laws. 
It outlines a multitude of criminal violations which include third degree felony penalties. 

As an attorney, a former Assistant State Attorney and as former Secretary of State and Chief 
Elections Officer this Sworn Statement is intimidating to me. 

When my son was in high school, he participated in voter registration drives .... Under this new 
law, I would be hesitant to involve him in voter registration. 

I doubt that most college educated adults, including the press members who are covering this 
hearing could understand the complexities of this new law, or be eager to risks the civil fines 
and third degree felonies the state is so manifestly threatening you with, much less for you to 
encourage any teenage children to participate in a voter registration drive. 

If this is language unintelligible or intimidating to you, can you imagine what a young person or 
adult with just a high school education from an economically deprived neighborhood, who 
might even speak Spanish as a first language, might feel about swearing that they know and will 
obey all state laws and rules regarding voter registration, and then become involved in voter 
registration in their neighborhoods and risk up to thousand dollar fines (which would 
economically ruin themselves of their families) or subject themselves to a third degree felony 
(which would ruin their lives). 

The Florida Legislature does not want to get Florida volunteers involved in voter registration. 
However, unfortunately, such is the state of Law in Florida today. 

Specifically, the Sworn Oath creates many problems. 

In the Sworn Statement, the volunteer first swears that they will obey all state lew and rules 
re^rding the registration of voters. While this is seemingly appropriate, in order to swear that 
you will "obey" all state laws and rules regarding the registration of voters, you have to know 
what are "all the state law and rules* are before you can swear to obey them . 

Unfortunately, after intimidating any voter registration volunteer with lists of third degree 
felonies - 

The Florida Legislature did not mandate an Third-oartv Voter Registration Manuel 
which explains all of the laws and rules for voter registration t o insure that a voter 
registration agent/wdunteer understands these voter registration laws and rules so they can 
effectively and safely roister voters and avoid violating Florida laws and criminal statutes. 
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So, the State of Florida's tells the citizen volunteer, if you want to register voters, you had 
better bring an attorney with you, (if you can afford it). WHY? 

Because the next sentence in the Sworn Statement is " 

"I understand the penalties for false re^stration may include a term of imprisonment 
of up to five years and a fine of up to $5,000 ..." 

To further let a volunteer know the legal dangers they face if they want to register voters and 
improve our democracy... the next sentence states . 

"Subsequent convictions may result in greater penalties" 

Does this mean if the volunteer innocently turns in twenty false registrations, and is convicted, 
they may be considered subsequent convictions? Of course not. Attorneys know that this is 
not the law ... but what does this gratuitous comment mean to the average citizen who is not 
an attorney ... And why did they insert extra-warning for a citizen who just wants to volunteer 
to help his or her community? 

To explain what they are talking about, the very next sentence reads... 

"False registration offenses include, but are not limited to, offenses constituting a 
felony of the third d^ree," [that's highly informative] ... "such as false swearing or submission 
of false voter registration, and giving anything of value that is redeemable in cash to any 
person in consideration of that person becoming a registered voter or altering a voter 
registration application of another person." 

First of all, this information regarding FS 104.012, was not mandated by the Florida Legislature 
and OS-DE 120 mentions only part of the felony violations enumerated by this section. What's 
further amazing is that in spite of a legislative mandate to list the criminal penalties for 'false 
registration”, the legislature did not mandate listing the civil fines for turning in a registration 
form late which could total up to $1,000, the most likely violations. May I say for the 99% of us, 
potential fines up to $1,000 are important to know. 

Unfortunately, if a single voter registration volunteer/agent/organization, reads and signs this 
form provided by the state, they may believe they have an understanding of the Florida 
election law violations, but they really do not, because oath makes no mention of the most 
likely violations under Florida's new law. And as mentioned before, the Legislature, while 
mandating this sworn statement, failed to mandate and Voter Registration Manual to tell the 
volunteer how to avoid these criminal penalties. 
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As an average volunteer, I still have no idea what "false registration" or "submission of false 
voter registration information" really means. . 

The way this Sworn Statement is written, a volunteer would believe that am feise voter 
information on the registration form, even if they do not know the information given to them 
by the person they are trying to register is false, would constitute a crime. Thus, if a volunteer 
Innocentiv submits that false information, they would be subject to up five years in prison! 

And under this scenario created by the Sworn Statement, if any volunteer innocentiv submits 
20 voter registration forms which are "felse" according to the Sworn Statement, he or she 
might be subject to twenty felony violations each with up to 5 years, or possibly totaling 100 
years or life imprisonment !!!!!!l. 

Would any citizen in this court room or in Florida in their right mind submit a voter registration 
form, much less multitude of forms in Florida? 

What is Just as disturbing as the complexity of the laws and rules which might trigger civil fines 
and felony crimes, it the fact that Florida's document t hat every voter registration volunteer is 
required by law to sign , inaccurately and eeregiouslv misstates what are the criminal laws 
dealing with Florida elections! 

How can any volutrteer. regardless of their education, be expected to know the election laws 
and rules of the State of Florida when apparently the State of Florida .— Does Wot Even Know 
their own Election laws? 

First this state issued document states. 

"I understand the penalties for false registration may include a term of imprisonment up to 5 
years and a fine up to $5,000, pursuant to pursuant to sections 775.082, 775.083 and 775.084, 
Florida Statutes." 

What the sworn statement does NOT say is that for false registration to be a felon y, there 
must be criminal intent. A n unintentional or accidental false registration is not a felony. 

Furthermore, false registration actually does not relate to the voter registration agent or 
volunteer, but as a crime relates only to the elector who is registering to vote and who makes 
the false registration. Thus the statement mixes, without explanation to the reader, actions by 
registration applicant and the voter registration agent/ volunteer. 
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Moreover, as it relates to a voter registration agent, under Florida Statutes Section 104.011, to 
comnrit a crime that would subject a person to a third d^ree felony, the individual 
submitting false voter registration information must do so “willfully", which for non-lawyers 
means with knowledge that it contains false information. 

Thus, criminal intent is also necessary to create a felony under FS 104.11 . 

This critical element of criminal intent to submit false information, is not mentioned in this state 
published Sworn Statement, which Just reads 'submitting false voter registration (willfully, 
unwillinalv or innocently) c onstitutes a felony. 

Likewise as to F.S. 104.012(4) , 'altering a voter registration application of another person" is 
nofafelonvif itisdone with 'the other persons knowledge and consent" . The Sworn 
Statement does not include this critical phrase, thus stating that "altering a voter registration 
application of another person (with or without their knowledge and consent) is a third degree 
felony. 

By not including the explicit critical provisions of Florida criminal statutes (F.S. 104.012(4) in this 
formal oath, the State of Florida misstates Florida Law and creates a multitude of scenarios 
where a non-attorney volunteer might feel they would innocently violate criminal statute by 
actually lawful action under Florida laws. 

Again, how can a Florida citizen who wants to be a good citizen and help their state by 
engagM^ in volunteer voter registration expect to know the elections laws of the State of 
Florida, when the State of Florida egregiousfy misstates Florida law in this mandated sworn 
statement the volunteer must sign? 

Let me create possible scenarios that would face any voter registration volunteer under the 
law. 

Remember a voter registration volunteer is now required to place the hour and minute on the 
voter regjstration form, which notation becomes an official integral part of the registration 
form under Florida law, an essential element to trigger fines up to $1,000 for violations. 

An individual volunteer operating by themselves places the exact time on the registration form 
as required by law on a Friday morning, and before returning to the Supervisor of Election on 
Sunday morning, suddenly discovers that their watch was five minutes slow! What does the 
volunteer do to avoid committing a third degree felony and risk going to prison? 
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If the volunteer changes the signed registration form to correct the mistake, are they, willfully 
"altering a voter registration application of another person, without ....[their] knowledge and 
consent" as the criminal code {see F.S. 104.012 (4)) reads? ... OR, if they turn in the registration 
form with the incorrect time ... are they willfully "submitting felse voter registration 
information" (see F.S. 104.011{2)). Whatever they might do in those two alternatives, whether 
they Intentionally correct the time or they intentionally submit the registration form without 
the correct time, one can interpret the statutes that they have technically, but willfully violated 
a felony law possibly subjecting them up to five years in prison. 

The easiest alternative is for the volunteer to telephone the registrant and inform the registrant 
of the error and obtain their consent, but the registration form does not contain the registrant's 
telephone number. 

The only recourse is to retrace their steps to personally visit the applicant and have them initial 
or provide other evidence they have knowledge and consent to the modification. But, it is 
Sunday morning and does the volunteer know where the registrant goes to church, or if he or 
she is even at home? 

What happens if the volunteer has gathered twenty voter registration forms and each form has 
the same five minute error? What can they do, but retrace their steps and obtain written 
verification of the change from each registrant to avoid the possibility of third degree felonies? 
And guess what? Now they are subject to absolute fines of $250 for each late registration 
form, because they willfully turned in these registration forms late to avoid possible felony 
violations as they tried to correct what was initially an innocent mistake. 

Unfortunately, in this complex mountain of bureaucratic technicalities of the new third party 
voter registration laws and rules, there are many hypothetical scenarios that would place the 
average citizen volunteering to register voters in danger of punitive fines and criminal penalties 

Another catdi-22 the State has now created, is that the State of Florida requires a voter 
registration agent to sign this Sworn Statement swearing that "the facts stated in it are true " 
before they can begin to register new voters. 

But, the sworn statement they are signing is not true because it misstates Florida criminal law. 

If the volunteer signs the Sworn Statement as required by law, knowing that the Statement 
misstates the criminal lavrs of Florida, the volunteer under the same criminal Florida laws, as 
stated directly in the Sworn Statement "commits perjury by a false written declaration", 
another felony of the third degree. 
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The Florida Legislature, and the Department of State, under this mandated form, have 
inadvertently and accidently risked making potential felons of the thousands of volunteer men, 
women, and students who volunteer to register voters bv requiring them to sign this Inaccurate 
Sworn Statement b efore they even begin to gather voter registration forms. 

No wonder a Supervisor of Elections who read this Sworn Statement told me they would never 
sign this document. What rational dttzen, student, parent, school teacher or other adult 
volimteer, reganttess of education level or social economic background, would dare to 
engi^ in wduntary voter r^istration efforts! 

And what about law enforcement? 

Not only are Supervisor of Elections required to report those who violate, technically or 
otherwise, the provisions involving civil fine violations to the Secretary of State, but, they also 
are required to tom over potential criminal violations of the criminal code to the State 
Attorney. 

Florida Statutes, 104.11 makes it a misdemeanor criminal penalty against any sheriff, deputy 
sheriff or other local officer for 'refusing to perform his or her duties relating to elections." 

Thus, through a section that is intended to require local law enforcement officers to enforce 
what up to now have been progressive elections laws, this provision now works to force local 
law enforcement to enforce this state mandated reversal of registration and voting 
opportunities. 

This blatant change to the registration laws acts to suppress traditional volunteer voter 
re^stration groups and activities. These in turn suppress minority and other groups 
registration. It thus voting fits neatly into a comprehensive plan to accomplish these goals 
similar to other provisions of HB 1355 . 

What is happening? The answer is simple. The Florida Legislature was more interested in 
intimidating and discouraging potential voter r^'stration volunteers and groups, rather than 
preventing violations of the voter registration laws over the specious argument that the State 
had to protecting the registrant. 

If there are allegations of problems protecting registrants registration form, this Committee 
should demand verification and documentation. 

I believe the lack of this documentation, established by the transcripts of the legislative 
committee hearings, wili amply show that the alleged need, when contrasted with the adverse 
impact on tens of thousands of unregistered voters will amply display the inaccurateness, 
falsehood and hypocrisy of the proponents of this change. 
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So whom do the changes in Florida adversely affect and why are these changes bad? 

One primary group, affected adversely are college students who tend to vote Democratic. 

In university towns and cities, where a large portion of the students may have come from other 
areas of Florida, the problem could be significant. Students who first come to college may 
suddenly become interested in civic affairs or excited by an issue or a professor, and decide to 
vote on election day. This is something we as a society aught to celebrate and encourage ... 
our young people becoming excited about civic affairs and wanting to become participant 
citizens in our democratic processes. 

Apparently, the Florida Legislature and the Governor do not agree. 

The other group primarily affected adversely are transients like renters and others in 
metropolitan areas who may change their residence to a new county within that metro district 
or to a new metropolitan area altogether in search for work or other reasons. 

I have been informed that statistics show that minorities, particularly Hisoanics and African 
Americans, move more than twice as often whites every five years . Thus, these minorities 
will be twice as likely as whites to be adversely affected by this law. 

The law states because a qualified voter has moved to a new county and show up at a precinct 
in their new county on election day with driver's license or other identification showing 
residence In their old county, unlike before, they now cannot vote like other citizens, they must 
vote through provisional paper ballots. 

Why is voting by a paper provisional ballot such a burden or unfair? 

First, making this person fill out a paper provisional ballot, takes more administrative 
commitment and time by precinct workers who has to assign an individual to assist this voter ... 
and then after the voter has finished voting by paper ballot, they have to place their ballot in an 
envelope, seal and then sign the envelope, and then return it to the precinct workers. After this 
the paper provisional ballots must be collected and sent to a central area where their signature 
is once again validated for the alleged voter, then the ballots are open, reviewed for errors, 
then tabulated and counted by a the county canvassing board. However, before the 
Supervisors are allowed to count the vote, they must first contact the Supervisor from the 
county the voter came from, who then has to comb his or her voting records to determine 
whether the voter had previously voted in that county. 

All of these new procedures, aeates an unnecessary burden on the administration of our 
election laws, directly proportional to the amount of provisional ballots that must go through 
this cumbersome time consuming procedure. 
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Needless to say, going through this process not only slows the balloting at the local precinct 
where the paper ballot is cast, but also the collection, transportation, distribution, verification, 
opening, re-verification, tabulating and counting by hand is immeasurably more labor intensive, 
costly and time consuming than when voting by automated machine at the precinct, also 
substantially delaying the results of the election until all the provisional ballots have been 
verified and counted. 

More importantly, some Supervisors of Elections have stated that there is a sienificantiv greater 
likelihood of a paper provisional ballot being discarded or not counted, than a comparable 
machine cast ballot, for a variety of possible reasons. 

One obvious reason is when the signature is being verified, and the ballot being determined be 
valid, the voter is unavailable to answer in questions and correct any technical problems that 
can be corrected. 

For example, if the voter has changed their name, or even changed the way they sign their 
name, they can resolve any confusion or misunderstanding right at the precinct polling place. 
However, if the signature appearing on the envelope containing the provisional ballot does not 
exactly match the signature maintained by the county or the state, the provisional ballot is 
immediately discarded and not counted. 

This and other measures can cause paper provisional ballots to be counted at substantially 
lower rates than machine ballots cast at the voting precinct. 

When the Florida Association of Supervisor of Elections states that there could be tens of 
thousands of such ballots, particularly in large metropolitan districts or counties with large 
colleges or universities, besides the increase in administrative burden and costs, there is a 
substantial risk of a sizeable number of ballots being discarded and not counted. 

There is also the concern that when presented with a paper provisional ballot rather than a 
regular ballot, and the time and effort to fill it out, and the likelihood that the ballot may not be 
counted, the potential voter feels they are not fully participating on an equal footing with other 
citizens, may become discouraged and decide not to vote. 

Furthermore, as indicated in my remarks, there was already substantial protection against 
double voting in the old law. Any person requesting to vote on election with ID showing 
residence in another county would first have to present sufficient Identification to prove their 
identity. They then would have to swear under a written oath that they had not voted in the 
other county and were qualified to vote in the new county. Since a single violation of any of 
the five sworn statements they made would create a third degree felony subjecting them to up 
to a five year prison, what other deterrent is rationally needed. 
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Absent a strong indication of widespread double voting and abuse, which even FSASE stated did 
not exist, why did the legislature change the procedures? 

Unfortunately, the answer reflects the explanations of the other procedures you are 
investigating. 

Since this procedure is more likely to affect students as well as minorities and poorer citizens 
who are transient, this new law will depress the voting and thus the ability of these groups to 
fully participate in the electoral process. 

With no evidence of widespread abuse and fraud in the area of double voting or similar election 
fraud, once again it is clear that the Governor and the Legislature's interests, as reflected in the 
other provisions, was the politically partisan suppression of registration and voting rights of 
groups likely to support Democratic candidates. 
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From: Ertel, Mike 

Sent: Thursday, May 12, 2011 3:10 PM 

To: ■deanaschott#yahoo.com’; 'tanejane63@gmaii.com' 

Cci 'Deirdre Macnab’; Ehrgott, Helen 
Subject: LWV registration drives 

Deanna, Jane, 

I saw Deirdre's press release about the League no longer being able to conduct voter registration 
drives in the wake of the new legislation. 

If you have any drives scheduled already - please don't cancel them! We'll happily send a staff 
member or myself to the drive to help facilitate the registration. Getting our folks registered to take 
advantage of their voting opportunity is one of our primary missions, and when we see a valuable 
community asset such as the League of Women Voters in a voter registration bind, it is incumbent 
on us to make sure it works out well for you. 

If you don't have any drives on the horizon, please let us know how we can help with any future 
drives, 

Mike 

Michael Ertel 

Seminole County Supervisor of Elections 

www.VoteSeminole.ora 

Voter Hotline: 407.585. VOTE 

Direct Line: 407.708.7712 

Cell Phone: 407.687.3654 

Home: Phone: 407.365.0755 

en espanol; w ww.VotoSemin0l9.ofQ 



These men ask for just the same thing, fairness, and fairness only. 

This, so far as in my power, they, and all othefsjshall have. - Abraham Lincoln 

Under Florida law, email addresses ore public records. Ifyoachnotwarity^remaU address released in response to a public-records request, do no 
send electronic mail to this entity. Instead, contact this office by f^toneorm writing. 
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From: Ertel, Mike 

Sent: Wednesday, May 18, 2011 10:51 AM 
To: Ertel, Mike 

Subject; Don't cancel the voter registration drive! 

Note about the new Florida Elections law expected to be signed today; 

If you have a voter registration drive planned and worry that the new election law (expected to be 
signed by the governor today, according to news reports) will hinder that drive - please do not 
cancel the registration event! Our office will staff any nonpartisan voter registration drive any 
organization would like to conduct, no matter what day of the week or time of the day. We will also 
securely transport the new voter registrations back to bur office, saving your organization the time 
and expense of that task. If you know of any group or organization that is considering canceling a 
voter registration drive, please have them contact us, so they don't cancel. 

As you all know, our office is hyper-dedicated to registering as many people to vote as we can. So far 
in the month of May, we have conducted registration drives at the Hispanic Chamber's Business 
Expo, the Tuskawilla Montessori Springfest, the Seminole County Student Museum festival, the 
Geneva Founders Day ceiebration, Sanford's Alive After Five street festival, Altamonte Springs’ 

Family Fest, and the Jewish Community Center's Israel Independence Day event, among others, 

Please use us as a resource to ensure as many people in your organization are registered to vote! If 
you would tike for either myself or a team member to speak to your community group about the 
new taw changes, redistricting, or anything else elections-related, please feel free to contact us. 

Mike 


Michael Ertel 

Seminole County Supervisor of Elections 

www.V ot 6Seminote.orq 

Voter Holfine: 407.585.VOTE 

Direct Line: 407.708.7712 

Cell Phone: 407.687.3654 

Home Phone: 407,365.0755 

en espanol: www.V o toSeminole.ora 


Seminolk-Gounty 

Supervisor of Elections 


These men ask for just the same thing, fairne^, and fairness only. 

This, so far as in my power, they, . and all others, shall hawe. - Abraham Lincoln 

Under Florida law, email addresses ore public records,: not want your emgSaddr^reletised in response to a public -records request, do not 

send electronic mail to this entity. Instead, contact this(0eeby pftone or in writing. 
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FOCUS 


406 E. Amelia St. 
Oriando, FL 32803 
Phone: 407-849-^31 
Fax: 407-S49-5CB3 
www.focusoriando.orB 


January 19, 2012 

U.S. Senate Committee on the Judiciary 

Subcommittee on the Constitution, Civil Rights and Human Rights 

U.S. Senator Dick Durbin, Chair 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Durbin: 

On behalf of FOCUS, thank you for creating the opportunity for Floridians to speak out about HB 1355 and 
Florida's efforts to disenfranchise minority, young, senior, and low-income voters. 

As a faith-based, grassroots community organization made up of 15 congregations and 30,000 families, FOCUS 
provides leadership training so that low-income and working class families can speak powerfully on their own 
behalf, collectively negotiate their interests In the public square, and create systemic policy change. The mission 
of focus is to transform Centra! florida by bringing people together across race, denomination and neighborhood 
to create a region that values the contribution of every Orange County resident, regardless of their race or 
economic background. FOCUS is a member of the PICO National Network. 

FOCUS is working to ensure that America and the state of Florida remains the land of opportunity for all citizens 
and that everyone hastheright to voteand participate in our democracy. Nonprofit and nonpartisan; FOCUS has 
always encouraged people to get involved in our democracy and exercise "faithful citizenship": 

Many of our congregations have oi^anlzed voter registration drives, but the steep financial penalties and unclear 
consequences for third parties registrations created under HB 1355 have left many congregations afraid to assist 
people with even this most basic right and responsibility that all Americans share. Many of our African-American 
congregations have encouraged people to vote early after worship services on the Sunday before elections. Now, 
this new law ends early voting on Saturday. 

in addition to these measures, we are deeply concerned that Governor Scott has implemented new clemency 
rules requiring an additional five to seven year waiting period before any ex-felon can vote. FOCUS leaders in the 
historic African-American community of Parramore in Orlando are taking action to simplify the process of voting 
rights restoration for citizens with past felony convictions. 

We urge the Senate Judiciary Committee and Department of Justice to take swift and immediate action to protect 
the civil rights of Floridians so that all people may participate in the most fundamental right of our democracy and 
vote in November 2012. 

I can be reached at (407) 924-8905 or ebucklev@focusorlando.org . Thank you for your attention. 

Sincerely, 

Liz Buckley, Executive Director 
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Statement from the FSA: 


Students are citizens and voters of the State of Florida, and as such, demand accessibility and fairness 
with regards to Florida's election laws. The Florida Student Association recognizes that Florida's students 
and younger generations are not involved in the selection of our state leaders. This is incredibly important 
given that higher education has become, and coiitihues to become, less and less of a priority in the 
state's budgeting process. In order for students to be: adequately represented, we have to have greater 
access and involvement in the selection of our representatives. In particular, the FSA strongly supports 
SB 516 (Sertator Nan Rich), which extends early voting access and establishes universities as early 
voting sites. HB 1079 (Rep. Joe Gibbons) is the companion bill in the State House. In addition, the FSA 
supports HB 1189 (Rep. Mark Pafford), which would repeal voting barriers within HB 1355 and is 
necessary in order for SB 516 to permit early voting access and early voting sites at colleges and 
universities. SB 1636 (Sen. Nan Rich) is the companion bill in the Florida Senate. 


Regards, 

Michael Long 

Student Body President, New College of Florida 


Chairman, Florida Student Association 


Member, Florida Board of Governors 





STATE UNIVERSrrV 
SySTEM o/FLORIDA 


Box 620 5800 Bay Shore Rd. Sarasota, FI 34243 
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January 24, 2012 

The HonoiraWe Richaixl 

United States Senator 

Chairman, Judiciary Subconamttee on 

Hie Constitution, Civil Rights, and Human Rights 

71 1 Hart Senate Office Building 

Washington. DC2 20510 

Dear Senator Durbin; 

On behalf of the 145.000 members of the Florida Education Association, thank 
you for inviting us to share our concerns regarding Florida’s voting law. We 
believe the voter law is a voter suppression tritecta, making it h^er to register 
to vote, harder to cast a vote, and harder to have your vote counted. 


From the very beginning, pass^e of this mea.sure has had a chilling, effect on 
teachers helping eligible high school students to register to vote. Two teachers 
in Florida have already run afoul of the law when helping to register their 
students to vote. Are there others? How many teachers have stopped registering 
because of the new law altogether? Secretary of State Browning, an appointee 
of Florida Governor Rick Scott has urged Attorney General Pam Bondi to seek 
civil fines from a teacher for providing guidance to their students to register to 
vole, an annual event many educators believe to be a part of their civics lessons. 
This is a clear illustration of the overall negative impact this law has had on 
educators teaching our students about our democratic society and the privilege 
of voting in a government "of the people, by the people, for the people.” 


ITierc is ^at concern among our member leaders that the new voter law 
shortening the early voting period will lead to delays and long lines at voting 
precinas on Elation Day. particularly in Florida’s major cities. Early Voting 
has allowed counties to accommodate the growth of Florida’s 12 million- 
member electorate over the last decade without expanding the number of 
precincts. Early voting is critical to allowing the large number of voters that we 
have to access tiie system. This bill, by cutting access to early voting by 50 
percent, is simply suppressing the vote. 


Affiliiued with 

MEA,An\AF!.-C !0 . „ _ 

EsiaWished 1 SS6 in DeFiiniak Springs. Florida '® 
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The measure will modify a 1973 law diat allowed voters to make minor diang® before voting 
on Electian Day. Those changes indude addresses end names. The new law requires 
voters be given a jnovisiomil Iwllot, whidi would be subject to review before they can be 
counted El^on D^. 

This m^sure will also heavily im|»ct college sti^kot votois, ydio often attend schools aw^ 
fimm their homeh>wns, and women vottrs, wim haw changed their names bec^e of a 

maiii^e or divorce. 

Cleady this vot^ law wiU decrease voter turnout and potoidally si^ress partiedpadon in die 
demoCTBtic proems fi«just about evayeme^^ votes in Fltwrida. This voter law is 
counteiprodiu:tive fen Florida and further limits opportunities for voters te cast ttidbr ballots. 

Our gctel slteiild be to woric to incr^e votra tomout ai:»i encourage dtizens to participate in the 
polrtteal ^oc^s. This law is a stqi backwards in time. 

Thank yon fi>r scheduling your hearing in Tampa. I beUeve the Senate subcommittee hearii^ 
s^ids a clear ^gnal dtat leaders in the federal government are taking voter suppr^lon in 
Florida seriously. 


Smc«cly, 

Andy Ford, Prudent 
Florida Education Association 
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Democratic Haitian American Caucus of Florida (DHACF) 

January 20, 2012 

The Honorable Senator Dick Durban & Senator Bill Nelson 

Dear Senators Duiban, Nelson and Members of the Ji^ciary Committee: 

Subject: "New State Voting Laws II: Protecting die Right to Vote in the Sunshine State" 

Question: What does voting mean to me? 

Answer; To me voting is a prized cscpression of participation and the most visible symbol of citizenship in a 
civilized, modem and democratic society. But don't just take my word for it. As the Arab-Springera or US 99% 
Occupiers. 

Why: When I was eight years old and living luxuriously in the suburbs of Petionville, Haiti, one day my parents 
told me I would be going to New York with my Dad, now deceased. In those days and in that society you didn't ask 
what or why. So the day came that our immediate family. Mom, Dad, me and 3 other siblings, went to the airport in 
the capitol city of Port-au-Prince and Dad and I boarded a Pan Am flight stopping in Miami on the way to New 
York City. No «>oner had we sat down and Dad secured my cotton "coat" than two men in uniforms entered, 
arrested D^ and left me next to his vacant seat. Mercifully, a flight attendant escorted me off the plane before 
takeoff and into the arms of my mother. 

So what?: Well, the relevance of this story to voting is that my Dad was trying to leave Haiti after a "change of 
government, a/k/a coup d’etat" by the opposition had branded him persona non grata and targeted for exile. The 
method of being "targeted" was to confiscate opponents' homes, businesses and intensify another type of 
"campaign" of harassment and intimidation and worse, of those persons or families that had tal^n the "wrong" side. 
Yes, the government had changed and there were opposing sides but "voting" was no where to be foimd. 

What next?: I won’t keep you in suspense any longer. Firstly, after a couple of days under arrest Dad was released 
and he and I took another Pan Am out of Haiti. That was because years prior my parents had married and borne their 
first child, me, in New York, making me a United States citizen and a minor. I’m told my Dad was able to escape 
imprisonment and torture because he was finally allowed to escort bis little, American daughter back to her home 
country. Mom, also deceased, and the rest of the family followed a year later by ship with some of our 
possessions. Of their eight children either bom in the U.S. or naturalized citizens, all have become active voters, 
like many other immigrants who have over time made up the melting pot of opportunity, rule of law and freedom of 
expre^ion that is the shi ning beacon of Democracy in the United States of America. Therefore, the current 
Republican rampage on the right of American citizens to vote imide our own country is tantamount to a crime. 
Voting should be made easier, not harder. Voters like me will remember for a long time the obstacles placed on our 
access to the voting booth and by whom, particularly among the hundreds of thousands of Haitian- American 
residents of Florida who are, like me, first generation Americans who cherish and will continue to fight for the right 
to vote. Please encourage sunshine in the Sunshine State. 

The Democratic Haitian American Caucus of Florida (DHACF) is chartered by the Florida Democratic Party to 
organize in all 67 counties Democratic voters including those of Haitian descent. 

R^pectfuliy submitted, Evelyn 
Evelyn T. Garcia 
Florida DNC Member & 

President-Democratic Haitian American Caucus of Florida (DHACF) 

8759 Club Estates Way 
Lake Worth, FL 33467 
dhacf@vahoo-com 
C (561) 693-8041 
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January 23, 2012 

Statement on Voter Suppression in Florida 
Phyllis Hancock 

As President of the A. Philip Randolph Institute Central Florida Chapter, I have been 
involved in voter registration in the African American community since the 2004 election cycle 
as voltmteers. We have registered citizens in Orange, Osceola, Seminole, Lake, and Volusia 
counties. We have been responsible in registering over 3000 voters through canvassing 
neighborhoods door to door, Health Fairs, Job Fairs, Sporting, Housing Authority, Restoration of 
Civil Rights Education Workshops, College Campuses and Town Hall Meeting events. We 
registered our family members, coworkers, guests at our meetings and friends. 

As Director of Orlando Votes Project for Florida Consumer Action Network in 2010 we met 
our goal of registering 18,000 citizens. Our operation had two components, field and quality 
control. 

Our Field Operation involved our canvassers 

• Staffing 

o Employment application 
o Background checks 
o Sample Field Visit 

• Training 

o Application Requirements 
o Interaction with applicants 
o Requirements on Public and Private Property 
o Dresses appropriately for the weather 

• Evaluating 

• Coaching 

Our Quality Control Operation consisted of 

• Intake and Output count of applications 

• Required field completed on the applications 

• Internet and/or phone verification of applications 

• Evaluation report on each canvasser 

• Feedback to Field Operations Assistant Director 

• Filing an Activity Report to the Secretary of State 

The impact of the new law has impacted our decision to withdraw the A. Philip Randolph 
Institute CFL Chapter to withdraw as a third party organization for registration due to the high 
risk of fines and criminal charges. The public often have memory loss, illegible handwriting, 
transpose numbers or provide false information just to strike up a conversation with a canvasser. 
It impacts the false negative stereotype that 3"* Party group’s canvassers create false applications. 
Relying on the public to provide information to completing the applications may jeopardize us 
losing our 501(c)3 status for our nonprofit. We will no longer be able to provide our service at 
events, family, friends or guests at our monthly meetings. We are coordinating with the 
Supervisor of Elections to provide their staff at our Restoration of Civil Rights Education 
Workshops which limits us tremendously. It is too difficult to collect or implement quality 
control measures of applications from volunteers to insure we meet the from a 14 day turnaround 
to 2 days. In our “Get Out The Vote” Program, the reduction of Early Voting schedule from 1 5 
to 8 days discourages voters that they will stand in longer lines than they did in 2008 and with 
No Sunday schedule, it conflicts with their only day off and the Souls to the Poll Program (black 
churches bus after worship to go vote) may be eliminated. Many Afiican Americans have a head 
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of household of one that usually works more than one job therefore the Sunday elimination is a 
hardship. Lastly, the change of address from a county to county move generating a provisional 
ballot risks the vote to counting. 

I am no longer employed with Florida Consumer Action Network therefore; I do not have the 
direct knowledge of new law’s impact. 

Thank You 
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Statement of Record: 

My name is Trevor D. Harvey, and I am the president of the Sarasota County Branch, NAACP. Our 
organization since its charter in Sarasota have promoted and organized voter registration drives, to 
include the most recent Souls to the Polls event. We feel the recent law eliminating early voting the 
week prior to the General Election is detrimental to our communities and is a modern day Jim Crow law 
to disenfranchise the minority voter. 


The NAACP in Sarasota along with all of the churches (20) in the minority community come together to 
make sure we have every church bus/van on the road on that Sunday transporting our senior citizens 
and anyone else that needs a ride to the polls to make sure their vote is casted. By time the day is over 
we could have transported at least a thousand (1,000) people to and from the polls. This law in fact 
could prevent a 1,000 people from voting, which could determine an election in a community our size. 


Proponents will lead you to believe that some of the new laws are to combat voter fraud, but have not 
been able to prove, or provide proof the voter fraud is happening within our polling places. Again, this is 
a tactic to disenfranchise the voter. In most cases voters arrive at polling places with some form of 
identification the verifies who they are. To stipulate government issued only ID's is ludacris and the 
reason for it is unfounded. 


Again, ail these new laws are a way to disenfranchise the minority voter and encourage them not to 
participate in their God given right, and thats to VOTE. This is exactly what the Jim Crow Laws of the 50's 
did and now has resurfaced under a new name and title. Let's stop the madness and reverse these laws, 
so all citizens can vote without pressure. It's our constitutional right. 


Submitted by 

Trevor D. Harvey, President of Sarasota County, Branch NAACP 
Po Box 1024 
Sarasota, FI. 34230 

(941) 355-2097 office, (941) 374-1054 ceil 
sarasotanaacD@msn.com 
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Statement of the Honorable Alcee I.. Hastings 
Senate Judiciary Committee 

Subcommittee on the Constitution, Civil Rights and Human Rights 

“New State Voting Laws II: Protecting the Right to Vote in the Sunshine State” 

.lanuary 27, 2012 

Mr. Chairman, the foundation of our democracy was and continues to erode under a coordinated, 
systematic attack spanning the nation. Many state goveniinents have thieatened the integrity of 
our elections with recently enacted laws creating barriers to the polls and unnecessarily 
restricting voter registration. Florida Governor Rick Scott recently signed into law one such 
measure, HB 1355. That law limits access to the polls for minorities, seniors, and college 
students. It also makes early voting much more difficult and imposes unnecessarily burdensome 
regulations on voting registration groups. 

fhese laws taking effect in Florida and across the country are problematic because they will 
disenfranchise minorities, seniors and college students, many of whom voted for President 
Obama in the 2008 election. For example, more than 21 million Americans lack a government 
ID, a disproportionate number of whom are low-income individuals, minorities and the elderly. 
The American Civil Liberties Union (ACLU) reports: “As many as 25% of African Americans of 
voting age lack government-issued photo ID, compared to only 8% of their white counterparts, 
eighteen percent of Americans over the age of 65 do not have government-issued ID.” 

These changes neither improve the election process nor make it more reliable or transparent in 
any way. Rather, they echo memories from a dark period in American politics when only the 
privileged few were permitted to vote, and Jim Crow laws were the order of the day. Because 
these election law changes have the same intent and consequences as voter suppression tools like 
the poll tax, the new laws are effectively an cnd-rmi around Constitutional protections. 

The Republican-controlled state legislatures that enacted these laws are deliberately taking the 
vote away from voters whose votes they don’t like. These states are unequivocally recreating 
offenses from an embarrassingly wrong-headed point in our country’s history. Nearly five 
decades after the elimination of the poll tax, wc should bo striving to make access to the polls 
easier, not harder. 


PRIMfFD ON RCCYCLTD PAPTR 
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Finally, I consider it a privilege to be able to submit my testimony for the record before this 
Senate Subcommittee. I only wish I were able to similarly testify before one of the Committees 
in the House with jurisdiction over this issue. Despite a record number of bills restricting the 
vote enacted last year, the Republican-led House of Representatives has held no hearings in the 
1 12“’ Congress. Back in November, I, along with almost 40 other Democrats, sent a letter to the 
House Judiciary Committee and Committee on Oversight and Government Reform requesting a 
hearing on these practices. 

Responsibility seems to only extend to one side of the Capitol on this issue. Not only is there still 
no hearing scheduled, 1 have yet to receive a response from either Chaimian Lamar Smith or 
Chairman Darrell Issa. Therefore, I thank the Subcommittee for holding this critically important 
hearing and calling greater attention to this matter. 

.Mr, Chairman, while great strides have been made to improve our election,s in recent years, 
problems still persist. Continued efforts to suppress the rights of voters not only threaten our 
democracy, but also the integrity of our elections. It is time for this to change, if these efforts are 
allowed to move forward, they will have a devastating effect on our democratic process all 
across the nation. 


VerDate Nov 24 2008 10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00194 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 



189 


Testimony of 

Professor Michael C. Herron, Ph.D. 
Department of Government 
Dartmouth College 
Michael . Herron@Dartmouth . edu 
and 

Hertie School of Governance 
and 

Professor Daniel A. Smith, Ph.D. 
Department of Political Science 
University of Florida 
dasmitli@ufl.edu 


Before the 

United States Senate Committee on the Judiciary 
Subcommittee on the Constitution, Civil Rights and Human Rights 


“New State Voting Laws II: Protecting the Right to Vote in the Sunshine State” 

January 27, 2012 
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Chairman Durbin, Ranking Member Graham, Senator Nelson, and distinguished Members of the 
Subcommittee, thank you for inviting me to speak here today and for providing me the opportunity to 
discuss the potential impact of recent changes to voting rights in Florida. 

My name is Daniel A. Smith. 1 am Professor of Political Science at the University of Florida. My 
collaborator. Professor Michael Herron at Dartmouth College, could not be here today, as he is currently 
Visiting Professor at the Hertie School of Governance in Berlin, Germany.* 

Professor Herron and I have published dozens of articles in the discipline’s top journals, and wc arc 
recognized experts on the effects of election laws on voting behavior in the American states. Professor 
Herron’s co-authored article, “The Butterfly did It; The Aberrant vote for Buchanan in Palm Beach 
County, Florida,” is widely recognized as one of the definitive studies of the 2000 election in Florida. My 
research on election laws in the American states has been cited in numerous state and federal court cases. 
Since moving to Florida in 2001, 1 have been asked to testify on election issues before both the Florida 
House and the Florida Senate, and 1 have served as an expert witness for the Florida Secretary of State, 
defending the state’s public campaign finance disclosure laws. 

1 am not here today, however, to defend the recent changes to Florida’s election laws implemented by the 
Secretary of State in accordance with House Bill 1355." Indeed, in our opinion, several of the recent 
changes to voting rights and electoral processes in Florida under HB 1355 seem to be specifically targeted 
to reduce the voting participation of certain demographic groups. 

I must emphasize that I am here before you as a scholar, not as a partisan or a citizen activist. Professor 
Herron and I are currently conducting statistical analyses of the effects of HB 1355 on voter participation 
in Florida for the State Politics and Policy conference to be held next month in Houston. Our research is 
empirically-driven and will be subjected to rigorous peer-review. 

Specifically, Professor Herron and I are interested in the differential effects of the state legislature's 
decision in 201 1 to truncate early in-person voting in Florida. Ourre.search is motivated by a simple 
empirical question: based on patterns of early voting observed in the period before the 2008 General 
Election, what is the likely participatory impact in Florida of reduced early voting opportunities? 

In my testimony today, I will discuss some of Professor Herron’s and my preliminary findings concerning 
early voting patterns in the 2008 General Election. If time permits, I will then touch upon two other 
aspects of HB 1 355, specifically the burdens it places on individuals and groups wishing to register new 
voters and the law’s requirement that registered voters must cast provisional ballots if they have moved 
within the state and not officially changed their addresses with appropriate Supervisors of Election. 


' My comments represent my personal views and are not necessarily those of the University of Klorida or any other 
organization with which 1 am now or have previously been affiliated. The same is true for Professor Herron. 

’ Fla. Laws ch. 20! 1-40 (HB !355). Available: http://www.flsenatc.gov/Session/BiH/201 1/1355. 

1 
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The Differentia! Impact of HB 1355 on Early Voting in the 2008 General Election 

By many accounts, early voting was a tremendous success in the 2008 General Election.'^ Of the roughly 
8.3 million Floridians who cast ballots in the election, over half did so prior to Election Day, including 
some 2.62 million voters who cast early, in-person ballots at hundreds of non-precinct voting sites that 
dot Florida’s 67 counties.'^ As media reports indicated at the time, African Americans voters seemed 
more inclined to cast early ballots, as many were driven— sometimes literally — by “get your souls lo the 
polls” mobilization efforts led by advocacy groups.' Indeed, blacks cast roughly 22 percent of the total 
votes in the 2008 General Election even though they comprised just 1 3 percent of the state electorate. As 
Graphic 1 reveals, not only did African Americans cast more early, in-person ballots than they cast on 
election day, but African Americans accounted for a much greater proportion of the early voting 
electorate than they did on Election Day, Tuesday, November 4, 2008. The pie charts in Graphic 1 are 
based on the county-level early voting files that are discussed later in this testimony.^ 

Graphic 1. Comparison of Florida Non-Early Voters and Early Voters, 2008 Genera! Election 

Composition of Non-Early Voters Composition of Early Voters 


Composition of Non-Early Voting 
Electorate, 2008 General Election 


African Other, 




^ See, for example, “Early voting suggests 2008 may see record turnout, expert says ” CNN, October 21, 2008. 
Available; http://articles.cnn.eom/2008-10-21/polilics/early.voting_ l_early-voting-eariy-ballots-count- 
ballots?_s=-PM:POLlTICS; Kendric Ward, “Absentee Ballots Front-Load Florida Elections,” Sunshine State News, 
October 6, 2008. Available: http://www.sunshincstatencws.com/story/abscntee-ballots-ftx>nt-load-florida-e!cctions; 
Kate Phillips, “Florida Extends Early Voting Hours,” New York Times, October 28, 2008, 
http://thecaucus.blogs.nytimes.com/2008/l0/28.''f1orida-extends-early-voting-hours/. 

^ in Florida, absentee ballots may be turned in early {or on Election Day). Wc use the term “in-person early” (EIP) 
voting to mean casting a non-absentee ballot in-person, prior to Election Day, at an early voting center. 

The NAACP is credited with creating the slogan in 2000, “Get all souls to the polls.” During the final days of the 
presidential campaign. Democrat Al Gore exhorted to crowds in Florida, “it’s time to take your souls to the polls " 
on Election Day, as early voting had yet to be adopted. See Rupert Cornwell, “With 48 hours lo go, the candidates 
try to close the deal with America,” The Independent, November 6, 2000. Available; 

http;//www.independcnt.co.uk/ncws/wor!d/americas/with-48-hourS'to-go-thc-candidatcs-try-to-close-thc-deai-wilh- 

america-623223.htmt. 

^ Approximately 98% of all early voters from the 2008 General Election are represented in the right panel of 
Graphic 1 . Wc do not know the racial and ethnic identities of the remaining approximately 2%, coded “Other.” 
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This election year, citizens in the Sunshine State have fewer opportunities to cast early ballots. In May, 
2011, the legislature passed House Bill 1355, an omnibus elections bill that was the product of an ! 
hour, strike-all amendment.’ Governor Rick Scott signed the bill into law.^ 

Among its many provisions that restrict early voting, HB 1 355 reduced the total number of days, from 1 4 
to eight, that county Supervisors of Elections may offer early voting. HB 1 355 also completely eliminated 
early voting on the Sunday immediately preceding Ela^tion Day — ^which in 2008 was offered to voters in 
ten of the state's 67 most racially and ethnically diverse counties. And, HB 1355 gave county election 
supervisors the discretion to reduce from 96 to 48 the total required number of hours early voting polling 
stations are required to be open/^ 

Despite these clear reductions outgoing Secretary of State Browning and his staff appear to have 
misinfonr.ed the public about the number of total hours of early voting hours that are required undcr HB 
1 355. Last May, Secretary Browning claimed that, although the number of early voting days was 
shortened under the new law, the total number of early voting hours would remain the same. “The new 
law makes early voting more accessible now than ever before,” Secretary Browning averred, “by 
expanding the number ofhoui^ that election supervisors can open early voting sites — from just eight 
hours before, to 12 houni a day.” Without providing evidence. Secretary Browning went on to claim that 
the reduction in early voting days was designed “[t]o combat voter fraud,”^° as well as “[toj reduce the 


’’ Florida House of Representatives Staff Analysis, CS/CS/HB 1355, Elections Committee. April 18, 2001. 

HB 1355 amended the Florida Election Code (chapters 97- 1 06, Florida Statutes) and became law (Chapter 201 1- 
40. l .aws of Florida) on May 1 9, 20 11 . 

^ Early voting under HB 1 355 is to commence on a Saturday, ten days prior to an Election Day, and it must end on a 
Saturday, three days prior to Election Day. Sec Justin Levitt, “New State Voting Laws: Barriers to the Ballot?” 
Testimony of Profes.sor Justin Levitt, Loyola Law School, Los Angeles, Before the United Slates Senate Committee 
on the Judiciary Subcommittee on the Constitution, Civil Rights and Human Rights, United Stales Senate, 

September 8, 201 1. Available: http;//www.judiciary.scnale.gov/pdf/l l-9-8LevittTestimony.pcif. 

if preventing voter fraud were the true intent of HB 1355, then in this new law there likely would have been 
attention placed on cracking down on what appears to be the not-so-uncommon practice of fraudulent absentee 
ballots in Florida. Absentee ballot fraud is not limited to mayoral races in Florida’s metropolitan areas, which arc 
well documented. See, for example. Dahlecn Glanton, “Differences Cited in ‘98 Miami Vote Case,” Chicago 
Tribune, November 13, 2000. Available: htlp://arlicles.chicagotribune.com/2000-l 1- 

l3/news/00l 1130119 1 abscntce-ballots-miami-mayoral-election-ncw -election. In November, 2011, for example, 
several people in rural Madison County, including a candidate on the local ballot for school board, were arrested by 
the Florida Department of Law Enforcement and charged with obtaining absentee ballots for other people without 
the voters’ knowledge or consent. The school board candidate and her accomplices then provided an alternate 
address for the ballots to be mailed to the registered voters by the county Supervisor of Elections and allegedly then 
retrieved the ballots from the fraudulent locations, brought the ballots to the voters — sometimes with the ballots 
already filled out— -and had the voters sign the absentee ballot signature envelopes. “Madison County officials 
arrested for voter fraud," WTXL, November 1 , 201 1 . Available: 

http://www.wlxl. com/contcnt/!ocalncws/story/Madison-County-ofricials-arTCSted'for-votcr-fraud/-Nq7HTFCCU- 
kRpw39U 2tA.cspx. Rather than addressing absentee ballot fraud, HB 1355 actually eliminated the provision that 
existed in 2010 w-hen the above fraud occurred, making future absentee ballot fraud more difficult to prosecute. In 
particular, prior to the passage of HB 1355 Supervdsors of Elections were required to send absentee ballots to 
voten>’ registered addresses unless said voters were absent from the county, hospitalized, or temporarily unable to 
occupy residences. Now, under HB 1 355, instead of being required with the forgoing exceptions to send an 
absentee ballot “[bjy nonforwardable, retum-if-undelivcrable mail to the elector's current mailing address on file 
with the supervisor," Supervisors of Elections may mail an absentee ballot “to any other address the elector specifies 
in the request.” Chapter i 0 1 .62 “Request for absentee ballots.” Available; 

hltp://statuies.{aws.com/f1orida/Tit!clX/chaptcrl0l/10l_62. One possible explanation for the reason that Florida 
state lawmakers appear to have turned a blind eye to absentee ballot fraud in the stale is the partisan divide on 
absentee voting. Registered Republicans in Florida arc likely to use this form of convenience voting much more than 
their Democratic counterparts, and in the 2008 General Election Rcpublican.s had a 10.8% lead over Dcmocrai.s 

3 


VerDate Nov 24 2008 10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00198 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN:CMORC 



193 


burden on poll workers and provide needed flexibility to local election superv'isors.” Summarizing the 
legislation in an op-ed in a Si. Petersburg Times op-ed, he reiterated, “Early voting remains at 96 hours, 
with greater flexibility for counties.”’ ‘ 

The watchdog Politifact took issue with Secretary Browning’s claim regarding the total number of early 
voting hours required under HB 1.355, rating his statement as ^"Mostly False.''^~ In fact, the aggregate 
number of early voting hours that county Supervisors of Elections must remain open under HB 1 355 has 
been cut in half, from 96 hours, which was required in 2008, to 48 hours. 

HB !355’s reduced number of early voting hours in advance of Florida’s Presidential Preference Primary 
on January 3 1, 2012, will lead to diminished opportunities for citizens of the state to cast early ballots. 
When compared to the total number of early voting hours offered during the January, 2008, Presidential 
Preference Primary, voters in the Sunshine State have 1,888 and 'A fewer hours in the aggregate to cast 
early, in- person voles across the state’s 67 counties. On average, counties have cut the number of early 
voting hours they offer — compared to the 2008 Presidential Primary — by more than 28 hours.' ' The 
decrease will be even greater when the five counties. Collier, Hardee, Hendry, Hillsborough, and Monroe, 
which are awaiting United States Department of Justice preclcarance under Section 5 of the Voting Rights 
Act, are removed from the equation, as at present these counties still must offer a total of 96 hours of 
early voting beginning 15 days before Election Day.*^ 

In addition to the reduced number of early voting hours under HB 1355, as a consequence of this new law 
there will almost certainly be in 2012 considerable inequality in opportunity for Floridians to vote early. 

In part such inequality looks to be a function of county. Under HB 1355, Supervisors of Elections have 

the discretion to offer between six and 12 hours of early voting for each of the eight days polls are open- 

this amounts to a minimum of 48 hours and a maximum of 96 hours. Some counties offer as few as 48 
hours of early voting, the minimum allowed under HB 1 355. For example, the number of early voting 
hours for the presidential primary is only 48 hours in Citrus, Okeechobee, and Putnam counties, which is 
half the number of hours they had in 2008. Citizens in Alachua, Okaloosa, and DeSoto counties have only 
55 hours to vote early this year, a 43 percent drop compared to the total number of early voting hours 
available to vote in the 2008 primary. Contrary to the assertions of Secretary Browning, only two of the 

62 counties not falling under the jurisdiction of Section 5 of the VRA Lake County and Miaml-Dade 

County- -are offering the full 96 hours of early voting permitted under HB 1355.'^ 


voting absentee ballots through Flection Day. 47 percent of those who voted absentee were Republicans and 36 
percent were Democrats. See, The Florida Senate, CommUtec on Ethics and Elections, “The Effect of Early Voting 
on Voter Turnout in Florida Elections; 2010 Uptiate,” October 2010. Available: 
http://www.t1senatc,gov/Committecs/IntcrimRcports/20l 1/201 1-1 18ce.pdf. 

” Kurt Browning, “Florida’s early voting remains at 96 hours.” St, Pete Times, May 23, 2011. Available: 
hUp://www.tampabay.com/opinion/columns/flondas-early-voling-rcmains*at-96-hours/l 1 7093 1 . 

Politifact, “Flexibility in early voting means possibly less hours to vote," St. Pete Times/Miami Fferald. July 27, 
201 1. Available: http://www.politifact.com/flondiy'statemcnts/20l l/may/23/kurt-browning/ncxibility-early-v()ting- 
means-possibly-lcss- hours/. 

In the 2008 presidential preference primary, early voting stations across the state's 67 counties were open a total 
of 6,432 hours; in the 2012 presidential preference primary, they arc open a total of 4,542 and ^2 hours. 

" Further analysis of the decline in early voting hours under HB 1355 can be found here: Daniel A. Smith, 

“Reduced and Uneven Hours for Early Voting in Florida’s Presidential Preference Primary,” January 12, 2012. 
Available: http;//elcclionsmith.wordpress.com/2012/01/I2/rcduced-uneven-hours-for-early-voting-in-f!oridas- 
prcsidenlial-prefcrence-primary/. 

The raw number of early voting hours being offered by each of the 67 counties in the 2012 Presidential Preference 
Primary can be accessed here: Florida Secretary of State, Division of Elections, “Early Voting Sites by County,” 
January 2012. Available; hUp;/7cicction.dos.slatc.fl.us/pdf7Harly Voting Sitcs PPP 201 2,pdf 
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Professor Herron and f believe that the truncating of early voting under HB 1 355 will likely have in the 
2012 General Election differential impacts on turnout across various demographic groups. This 
conclusion is based on our analysis of early voting patterns from 2008 General Election. In order to study 
patterns of early voting across Florida from 2008 — and to answer the question, which types of voters in 
2008 voted early and on what particular days — my co-author and 1 followed a two-step procedure. 

First, we assembled from public sources the complete set of 2008 General Election early voting files, one 
file from each of Florida’s 67 counties. Each such early voting file contains a list of voters who voted 
early, and to the best of our knowledge the.se lists are comprehensive. Each early voting file consists of 
records, one record per early voter, and across the combined 67 early voting files there are 2,642,724 
records of individuals who voted early in the 2008 General Election. 

Each record among the approximately 2.6 million early voting records specifies the date on-which a 
particular early voter voted, for example, October 23, 2008 (a Thursday) or perhaps November 2, 2008, a 
Sunday. These dates are key to the analysis that follows. 

Besides dates of early voting, each record among the 67 early voting files, as before one record per early 
voter, is associated with a voter identification number. The records in the 67 early voting files do not 
specify voter demographics, e.g., voter race, voter date of registration, voter gender, and so forth. They 
also do not specify voter histories, e.g., whether a voter cast a vote in the 2004 General Election. 

Second, we took a Florida voter flic, created in March, 2010, and merged this file with the 
aforementioned 67 early voting flics. The reason we took this step is because the Florida voter file 
contains demographic data on voters as well as voter histories. In our Florida voter file there are a total of 
12,387,165 records. Each record is associated with one registered voter, and each record has a voter 
identification number. This number allows us to associate records in the Florida voter file with records in 
early voting files. 

Given the presence of voter identification numbers in the 67 early voting files and in our overall Florida 
voter file, we successfully merged 2,592,061 early voting records from the 67 early voting files into the 
main Florida voting file. This means that approximately 98% of voters whose identification numbers 
appear in the early voting tiles were successfully merged. Wc suspect that the 2% of early voters who 
were not so merged reflect people who moved out of Florida between the date of the 2008 General 
Election and the date that our voter file was created.'^’ 

We also discovered a number of voters whose counties of residence in the overall Florida voting flic did 
not match counties of residence based on the 67 early voting flies. For these voters wc assumed that the 
county of residence in the early files is correct. When our calculations require us to know the county in 
which a voter lives, wc therefore use the latter. We suspect that differences in counties of residence 
between early voting files and the overall voting flic reflects moving within Florida. 

So, when precisely did early voters vote in the 2008 General Election? The answer to this question is 
vShown in Figure 1 . 


This small unmatched population is excluded from the analysis that follows. In the process of working with the 
combined Florida voter file and the 67 early voting files, wc di,scovered a small number of data errors. Among the 
67 early voting files, for example, there are four records from Palm Beach County with dates of early voting from 
2005. Obviously such dates arc wrong, and we ignored early voting records with clearly erroneous early voting 
dates. We also discovered records of individuals who according to early voting files voted early in the 2008 General 
Flection but, according to the Florida voter file, did not vote early. For these records we assume that the early 
voting files are correct. 
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Figure 1. Patterns In Early Voting across Florida 

Several patterns in this figure are notable. As is evident by solid dots in the figure, there were more early 
voters in the second week of early voting than in the first. Tn addition, in the early voting period there 
were weekend effects. Namely, in both the first and second weeks of early voting, the number of early 
voters was smaller on Saturday and Sunday than on the preceding weekdays. The Friday-Saturday 
dropoff was larger in the first week than in the second, relatively speaking. However, the Saturday- 
Sunday dropoff was greater in the second week of early voting. 

The drop in the number of early voters on the two Sundays of early voting is a bit deceptive because only 
ten counties in Florida offered early voting on Sunday during the run-up to the 2008 Genera! Elections. 
These counties were Bradford, Broward, Dixie, Duval, Jackson, Miami-Dade, Palm Beach, Pinellas, 
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Sarasota, and Seminole.’' To this end Figure 2 is analogous to that seen previously, but the new figure is 
based only on the counties that had early voting on Sundays. 



Date 


Figure 2 . Overall Patterns in Early Votes across Counties that Offered Sunday Early Voting 

The patterns in this figure (based on ten counties) arc similar to those seen for all 67 Florida counties 
except for the fact that, among the counties that offered early voting on Sunday, early voting counts on 
Saturday are not as different from Sunday counts as they are across all of Florida. 


' ' Wc determined the counties offering Sunday voting according to their official filings to the Secretary of Slate. 
See; Florida Secretary of State, Division of Flections, “Barly Voting Sites by County: Genera! Flection - November 
4, 2008.” Available: http://election.dos.state.fl.u&'pdf7CountyF.arlyVotSitesGen08.pdf. 
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Insofar as my co-author and I are interested in whether there is variation across groups of early voters in 
when they voted early, we need to disaggregate the above figures by group, for example, by racial and 
ethnic groups. We consider here four groups. White, Hispanic, Asian, and African-American.*^ 


CO 

o 


CD 

CD 


o 


CM 

CD 


O 

CD 


■ White (1,581.650) 

• Hispanic (294,900) 

A Asian (34,415) 

♦ African American (575,741) 



A A 

T I ^ 1 1 I I I 1 1 ] 1 1 r 

1<V20 10/21 10/22 10/23 10/24 10/25 10/26 >0/27 10/28 IQ/20 10/30 10/31 11/01 11/02 

M T W Th F Sal Suo M T W Tn F Sal Sun 


Date 


Figure 3. Racial/Fthnic Composition of Early Voters 


Figure 3 describes the composition of the early voting electorate by race and ethnicity as it varied from 
October 20, 2008, through November 2, 2008. “Composition” here means the fraction of early voters on a 
day that is of a particular racial/cthnic group. By construction the four fractions on a given day sum to 
one (or 100%), and recall that these numbers are based on 98% of all voters who voted early in the 2008 
General Election. 

One can see from the black squares in Figure 3 that, on all early voting days, whites made up the largest 
racial/ethnic group of voters. African Americans were the second largest group, again on all early voting 


'* In the race/ethnicity-based figures that follow, we ignore voters who listed neither White, Hispanic, Asian, nor 
African American as their racial or ethnic categories. 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00203 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 




198 


days, followed by Hispanics and then Asians. Nonetheless, the extent to which whites comprised the 
largest racial or ethnic group varied by day, mostly obviously on Sundays. In particular, the greatest 
dropoffs in white early voting rates occur on Sundays, and on these days the fraction of African American 
early voters jumps. There is a slight decline in the composition of white early voters on Saturdays, but 
the Saturday effect is not nearly as pronounced as the Sunday effect. 

Another perspective on racial/cthnic differences can be seen in Figure 4. This figure describes, for each 
of the four groups race/ethnic mentioned, the fraction of each group that votes on a given day. For each 
group, the sum of the early voting fractions across the 14 days of early voting is one (or 100%). 
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Figure 4. Racial/cthnic Trends in Early Voting 


Here we see a different view of racial/ethnic early voting trends. As is evident in Figure 4, white early 
voters tend relatively speaking to vote in the first half of the early voting period and not on Sundays. This 
is evident in the fact that, on both Sundays of early voting, the solid black squares in Figure 4 are the 
lowest of the four symbols. 
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In contrast, on the first Sunday of early voting, the racial/ethnic group with the highest participation rate 
was African American voters. And on the last Sunday, the group with the highest participate rate was 
Hispanic voters, followed by African American voters. 

We already noted that not all Florida counties allowed for voting on Sundays in the period surrounding 
the 2008 General Flection. With this in mind Figure 5 is constructed similarly to the above figure but it 
includes only early voters from the ten so-callcd Sunday counties. 
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Figure 5. Raciai/Ethnic Trends in Early Voting among Ten Sunday Counties 
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The implication of Figure 5 is clear: looking only at the ten Sunday counties in Florida, one sees that 
white early voters voted disproportionately less often on Sundays compared to Hispanic and African 
American early voters. This trend holds on the Saturday before the 2008 General Election and was true 
for African American, albeit not Hispanic, voters who cast ballots on the previous Saturday. 

My co-author and I cannot explain definitely why the members of a particular racial or ethnic group 
might have a preference for early voting on a given day of the week. However, we can say that, relatively 
speaking, whites choosing the convenience of voting early in person do so less frequently on Sundays 
compared to African American and Hispanic voters. With respect to early voting on Saturdays, whites 
vote less often than do African Americans. Asian early voters appear disproportionately to prefer 
Saturdays. 

We now turn to the issue of age. To consider whether there is a relationship between age and date of 
early voting, wc partition all early voters into three classes: those 22 years old and younger as of 
November 4, 2008, those 65 years and older, and those in between. 
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Figure 6. Age-based Composition of B'arly Voters 
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Figure 6 shows that the age-based composition of the early voting electorate varies dramatica! ly across 
days. It is always true that the largest group of votere is the middle group. This is hardly surprising given 
the age ranges considered here; the middle age group spans over forty years in contrast to the young 
group, which spans only five. Even so. Figure 6 has one clear implication: compared to mid-week voting 
patterns, older early voters vote relatively infrequently on weekends. 
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Figure 7 Age-Based Trends in Early Voting 

If we look at the fraction of each age group as it varies across the 14 days of early voting — see Figure 7 — 
we see that older voters tend to vote in the early part of the early voting period and very infrequently on 
Sundays and to some extent Saturdays. Young votere, in contrast, tend to vote toward the end of the early 
voting period and disproportionately often on weekends. 

Related to age is date of registration, and we divide our early voters into two groups, those whose year of 
registration was prior to 2008 and those who registered in 2008. 
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Figure 8. Registration-Based Trends in Early Voting 


It is apparent from Figure 8 that early voters registered prior to 2008 were relatively more likely to cast a 
ballot during the first week of early voting. And, we see as well that early voters who registered in 2008 
were relatively more likely to vote in the final week of early voting, especially on the final four days, 
including the final Sunday before Election Day. 

Finally, with respect to General Election vote histories of voters who voted early in the 2008 General 
Election, is a clear from Figure 9 that first-time, early voters tended to wait until the end of the early 
voting period to cast their votes, compared to non-first-time, early voters. Note that Figure 9 includes 
only those early voters who were registered as of October 6, 2000. The number of “Prior Votes” (see the 
legend for Figure 9) is the number of General Elections in which a voter voted, starling with 2000 and 
ending with 2006. 
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Figure 9. Voter History-Based Trends in Early Voting 


HB 1355 has reduced the number of early voting days, has cut in half the required number of early voting 
hours, and has altogether eliminated early voting on the final Sunday before Election Day. The effects of 
these changes will likely have differential effects on Florida’s electorate. For instance, even though 
African Americans comprised only 13 percent of total voters and 22 percent of early voters in Florida in 
the 200S General Election, they accounted for 3 1 percent of early voters on the final Sunday of early 
voting. Hispanic voters, who comprised 1 1 percent of total voters and 1 1 percent of early voters in the 
2008 general election, accounted for 22 percent of the early voters on the final Sunday of early voting. 
While older and more regular voters enjoyed the convenience of voting early in the first week ofearly 
voting, younger, first-time, and newly registered voters disproportionately chose to vote toward the latter 
half of the early voting period and often on the final Sunday of early voting. 
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The Differential Impact of HB 1355 on Voter Registration 

As has been well publicized, there is evidence that HB 1355 has dampened the ability of citizens in 
Florida to become registered to vote. HB 1355 has placed severe burdens on “third-party” individuals 
and organizations interested in promoting civic participation by assisting citizens to register to vote. The 
implementation of the law has led both the Florida League of Women Voters and Demoeracia USA, a 
nonprofit civic organization geared towards empowering Latinos, and other organizations to suspend their 
voter registration activities.*"' In addition, the Florida Department of State last fall investigated at least six 
separate cases in which individuals were suspected of violating new voter registration restrictions pul in 
place by HB 1 355, including at least two public school teachers who collected voter registration forms 
from their students.'** 

Prior to the passage of HB 1 355, organizations as well as individuals — including me — engaged in voter 
registration outreach. Over the years, I have allowed nonpartisan student groups to hand out and collect 
voter registration forms in my classes. I no longer do so, not because I have become anti-democratic, but 
because I am no longer asked. Voter registration drives on the University of Florida campus — once a 
perennial sight — have ail but dried up. 

To be sure, HB 1 355 is not the first lime the Florida legislature has tried to crack down on voter 
registration drives. In 2005, the legislature passed an elections reform bill that levied substantial fines for 
individuals and organizations that delivered completed voter registration forms to elections officials more 
than ten days after the form was completed.'* Several groups, including the League of Women Voters, 
suspended their voter registration activities because of the legislation. A federal court struck down the 
fine structure, ruling that voter registration drives entail core political speech which is protected under the 
First Amendment.^' 

HB 1355, however, goes further in making it difficult for individuals and groups to register new voters by 
erecting considerable barriers to their civic efforts, individuals and groups must first fill out an official 
form from the Secretary of State if they intend to help distribute, collect, and submit registration forms to 
people other than their immediate family, and they have 48 hours to deliver a completed form to the 
appropriate county Supervisor of Elections.'^ 

The Florida legislature’s apparent rationale for the new governmental regulation was steeped in the anti- 
democratic rhetoric of making voting a privilege, not a right. “WeTc going to have a very tight election 
here next year,” commented the bill’s sponsor. Rep. Dennis Baxley, a Republican from Ocala, “and we 
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collects any voter registration application,” with few exceptions. Any person wishing to solicit or circulate voter 
registration forms must provide the Secretary of State with their name, address, and sworn declaration. The 3PVRO 
must file monthly reports to the Secretary of State accounting for all the “registration forms provided to and received 
from its registration agents during the preceding month.” See Florida Secretary of State, Division of Biections, 
“Third-Party Voter Registration Organizations,” 20! I. Available: 
http://elcction.dos.stale.fl.us/pdt7TPVRFtnalFaetShcet.pdf. 
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need to protect the integrity of the election.” “When we looked around,” Baxley continued, “we saw a 
need for some tightening.”’^ In May, 201 1 , on the floor of the State Senate, Republican Mike Bennett of 
Bradenton spoke passionately in support of HB 1355; 

Do you read the stories about the people in Africa? The people in the desert, who literally walk 
two and three hundred miles so they can have the opportunity to do what we do, and we want to 
make it more convenient? How much more convenient do you want to make it? Do we want to go 
to their house? Take the polling booth with us? 

This is a hard-fought privilege. This is something people die for. You want to make it 
convenient? The guy who died to give you that right, it was not convenient. Why would we make 
it any easier? 1 want ‘em to fight for it. 1 want ‘em to know what it’s like. I want them to go down 
there, and have to walk across town to go over and vote.” 

Poiitifact’s Tmth-O-Meter rated these statements, “Pants on Fire.”’^ 

With respect to the restrictions placed on “third-party” individuals and groups interested in helping fellow 
citizens to register to vote, state lawmakers in Florida were presumably cognizant of the surge of African 
Americans who registered to vote in Florida prior to the 2008 General Election. Between December, 

2007, and October, 2008, an additional 233,130 black Floridians registered to vote, individuals referred to 
“Obama-inspired surge” voters.^ Citing Current Population Survey data from Florida, Justin Levitt at the 
Loyola Law School in California reported in his Senate Testimony to your Subcommittee last fail, that 
“while 6% of non-Hispanic white voters reported registering through a voter registration drive in 2008, 
twice as many 12% of Hispanic voters and 13% of non-Hispanic African-American voters- — reported 
registering through a drive.”’’ One interpretation of HB 1355 is that this bill was intended to stifle “third- 
party” voter registration drives in Florida to ensure there will be fewer African American surge voters in 


An examination of monthly records prepared by the Florida Department of State, Division of Elections, 
records that are required by the 1993 National Voter Registration Act, reveals that HB 1355 likely has had 
a dampening effect on the registration of new voters in Florida. In addition, there is no evidence that HB 


David G. Savage, “Election laws tightening in GOP-run states,” Los Angeles Times, October 30, 201 1 . Available: 
hltp://www. Iatimcs.com/news/nationworld/nalion/la-na- vole- tlorida-20 1 U 03 1 ,0, 1 962738. story. 

• Politi fact interviewed several African voting rights and elections experts from six Francophone Sahelian counties 
who happened to be in Gainesville, Florida, in May, 201 1, learning about elections in the United Slates as part of a 
State Department educational grant of which Dr. Smith was co-Principal Investigator. After their laughter subsided, 
the African participants whom Politifact interviewed made it clear that Africans did not have to trek hundreds of 
miles through the sand to caiit their ballots. Alpha Faye of Senegal noted that most voters could access their polling 
stations only a few kilometers from where they lived. Abdoulaye Issoufou, a member of Niger's Independent 
National Electoral Commission, slated, “It is more difficult to vote here than in Niger.” Mehia Ahmed Taicbna, a 
former government Minister in Mauritania, affirmed, “No question, no one walks through the desert to vote." See: 
Politifact Florida, “Says people in Africa ’literally walk two and three hundred miles’ in order to vole,” St. 
Pelershurg Time.s/Miami Herald, May 6, 201 1 . Available; 

http://www.politifact,com/norida/,statemcnts/20l l/may/06/mikc-bennctt/think-wc-havc-it-toiigh-africa-people-walk- 
300-miie/. 

^ Stephanie Slade and Daniel A. Smith. 2011. “Obama to Blame? African American Surge Voters and the Ban on 
Same-Sc.x Marriage in Florida," The Forum 9(2), Article 6. Available: http:,//www,beprcs.s.com/fonirn/vol9/i.ss2/art6 
- Justin Levitt, “New State Voting Laws; Barriers to the Ballot?” Testimony of Prorc.ssor Justin Levitt, Loyola Law 
School, Los Angcie.s, Before the United States Senate Committee on the Judiciary Subcommittee on the 
Constitution, Civil Rights and Human Rights, United Slates Senate, September 8, 201 1, p. 5. .Available; 
hUp://www.judiciary.,senaIc.gov/pdf'l I 9-SL,evillTcstimony.pdf. 
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! 355 has reduced the number of invalid voter registration forms that are submitted to the 67 county 
Supervisors of Elections, various authorized state agencies (e.g., any Florida driver’s license or tax 
collector’s office), and “third-party” individuals and organizations who have registered under the law. 

For example, as Graph 2 displays, in July, 2007, the Division of Elections received a total or40,789 voter 
registration applications and determined that 92.5 percent were valid. Four years later, in July 2011, the 
first month HB 1355 was in effect, the Division of Elections processed a total of 37,1 15 voter registration 
applications. Of those, 88.9 percent were deemed to be valid. 

Even more dramatically, in December 2007, the Division of Elections processed 77,299 voter registration 
applications, with a 90.8 percent validity rate. Four years later, in December, 201 1, it processed 45,026 
voter registration applications, but determined that only 89.6 percent were valid. 


Graph 2. Total Number of Voter Registration Applications Received and Percent Valid, Florida 
Division of Elections, 2007 and 2011 


July 2007 


July 2011 


December 2007 


December 2011 



90.8% 



45,026 


77,299 


Not only is the number of new voter registrations down appreciably from comparable months four years 
ago, but the percentage of valid new registrations under HB 1355 is also lower, indicating that third-party 
groups such as the League of Women Voters and other groups who collected and submitted voter 
registration forms in 2007, but were not so involved in 20! 1 , arc not the cause of invalid voter registration 
forms being submitted for verification. Rather, what is clear from these figures is that the increased 
burdens placed on third-party persons and organizations wishing to register citizens to vote resulting from 
HB 1355 havedonelittietoprevcntthcsubmissionof invalid voter registration forms. 
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The Differential Impact of HB 1355 on Election Day Provisional Ballots 

As with voter registration and early voting, HB 1355 may have a pernicious effect on voters who are 
currently registered in a county but who have changed — yet not updated— their permanent addresses with 
appropriate Supervisors of Elections. Under the new law, legally registered voters who move from one 
county to another will no longer be able to cast regular ballots; instead, before they are pennitted to vote 
provisional ballots, they will have to submit a change of address form directly to the Supervisor of 
Elections in their new counties of residence. They will not be pennitted to change their addresses at 
polling stations. The paperwork must be completed prior to casting a provisional ballot. 

Legally registered voters who move within Florida counties will still be permitted to make address 
changes at the polls on Election Day, but they will not be permitted to vote regular ballots (with the 
exception of active military in uniform and their immediate family members). They, too, will have to cast 
provisional ballots. 

The Office of the Secretary of State makes it sounds though casting a provisional ballot is similar to 
casting a regular ballot. If a voter has to cast a provisional ballot, “The local canvassing board will simply 
compare your signature on the provisional ballot certificate with the signature on your voter registration 
record. If the signatures match, your provisional ballot will be counted.”"^ 

Of counje, what the Division of Elections does not mention is that, if a legally registered voter casts a 
provisional ballot for any reason (e.g., his or her eligibility is challenged by another person; he or she 
moved within Florida or within a county and is in the incorrect precinct when trying to vote; he or she is a 
registered voter but docs not appear on the precinct register), after Election Day, the local three -member 
canvassing board will exercise judgment on whether the voter casting a provisional ballot is eligible to 
vote, including making sure his or her signature on the provisional ballot certificate and (if necessary) 
address change form matches the signature on file with an appropriate Supervisor of Elections. 

But history shows that casting a provisional ballot in Florida in no way guarantees that a voter’s ballot 
will count. In the 2008 General Election, less than half of all provisional ballots cast were actually 
deemed to be valid. According to the Florida State Department, of the roughly 8.3 million ballots cast, 
35,635 were provisional ballots. '^ Local canvassing boards, however, only validated 1 7,3 1 2 of these. 

In 2008 there was a tremendous amount of variation across the state’s 67 counties regarding the number 
of provisional ballots cast and the percentage that were actually counted. In six counties, all of them 
rural, all of the provisional ballots that were cast (a total of 54) were counted by canvasing boards.^’ 


Under the law, a voter must ca.st a provisional ballot, which will not be counted until after the unofficial results are 
tabulated by the Supervisor of Flections and reported to the Secretary of State. Fhe local canvassing board, under 
the direction of the Supervisor of Flections, has two working days to count provisional ballots. The board is to 
examine the voter’s “provisional ballot certificate, and any and all other information and evidence, if anything is 
available. The board must count your provisional ballot unless the board determines, based on preponderance of the 
evidence, that you are not entitled to vote.” Sec, Florida Sccretarv' of State, Division of Elections. “Frequently Asked 
Questions.” 201 1. Available; http://election.dos-statc.fl. us/gen-faq.shtml#link3. 

Florida Secretary of State, Division of Elections, “Frequently Asked Questions,” 201 1 . Available: 
http://election.dos.state.fl.us/gcn-faq.shtml#link3. 

The following figures are drawn from. Department of State, Division of Elections, “November 2008 General 
Flection; Ballots Cast,” 2008. Available; http;//c!ection.dos.statc.fl.us.''reports/pdt72008BallotsCast.pdf; and 
Department of State, Division of Flections. “November 2008 General Election: Provisional Ballots,” 2008. 
Available: http://eiection.dos.state.tlus/rcports/pdt72008ProvisionalBaUots.pdf 

■’ ’ The six counties with 1 00 percent acceptance of provisional ballots in the 2008 general election were; Baker (0/0); 
Dixie (1 1/11); Hamilton (12/12); Holmes (13/13); Lafayette (3/3); and Suwannee (15/15). 
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Other counties, as Graph 3 reveals, also had high percentages of validated provisional ballots. For 
example, over 82 percent of the 73 1 provisional ballots cast in St. Johns County, 72 percent of the 41 1 
provisional ballots cast in Pasco County, and nearly 60 percent of the 4,659 provisional ballots cast in 
Hillsborough (a Section 5 Voting Right Act county) were added to the total vote. 

In contrast, as Graph 3 also reveals, several counties rejected the preponderance of provisional ballots that 
were cast on Election Day. Some 4,222 provisional ballots were cast in Broward County; of these only 
264 (6.3 percent), were counted as valid by the canvassing board. Some 1 ,590 voters cast ballots in 
Orange County in the 2008 General Election, but only 503 (3 1 .6 percent) were deemed valid by the 
canvassing board. Only 227 of the 740 provisional ballots cast in Seminole County- 30,7 percent — were 
validated by the canvassing board. The canvassing board in Collier County, which requires Section 5 
preclcarance from the United States Department of Justice, accepted 36.5 percent (191 of 524) of the 
provisional ballots casi in the 2008 General Election. 

Because of the tighter restrictions placed on address changes made by registered on the day of the 
election, FIB 1355 may exacerbate the number of provisional ballots cast in upcoming elections, which in 
turn, may increase the number of ballots cast by legally registered voters that will not be counted. 

Graph 3. Comparison of Cast and Counted Provisional Ballots, 2008 General Election 
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Conclusion 

My testimony has provided an original, empirical analysis of early voting patterns from the 2008 General 
Election, and among other things I have argucxi that this analysis shows that HB 1355 will have 
differential effects across many groups in Florida, including racial and ethnic groups. 1 have also offered 
comments about third-party voter registration efforts and the casting of provisional ballots, and overall 
my testimony indicates that there is a need for Congressional oversight of HB 1355 as it relates to voting 
rights in Florida. HB 1 355 places considerable burdens on the right of citizens to vote in the Sunshine 
State. 

We thank you again for the opportunity to have testified, and I look forward to answering any questions 
that you may have. 
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Lawyers’ Committee for Civil Rights Under Law 
Submitted before the Senate Judiciary Subcommittee on 
the Constitution, Civil Rights and Human Rights 
New State Voting Laws II: 

Protecting The Right To Vote in the Sunshine State 


Introdnction 


The Lawyers* Committee for Civil Rights Under Law thanks United States 
Senator Dick Durbin (D-IL), Senator Bill Nelson (D-FL) and the Senate 
Judiciary Subcommittee on the Constitution, Civil Rights and Human Rights 
for holding this critically important field hearing to bring much needed 
attention to the current assault on voting rights in Florida, particularly as it 
relates to H.B. 1355. We appreciate this opportunity to comment on this 
restrictive voting law that threatens the rights of voters in Florida. We are 
thrilled to have this field hearing as one of many steps Congress is taking to 
address and highlight the importance of protecting the right to fully participate 
in our democracy for all Americans, especially the most vulnerable amongst 
us. 


The Lawyers’ Committee for Civil Rights Under Law was established in 1963 
as a nonpartisan, nonprofit organization at the request of President John F. 
Kennedy. Our mission is to involve the private bar in providing legal services 
to address racial discrimination and to secure, through the rule of law, equal 
justice under law. For over 48 years, the Lawyers’ Committee has advanced 
racial equality by increasing educational opportunities, fair employment and 
business opportunities, community development, open housing, 
environmental health and justice, criminal justice and meaningful 
participation in the electoral process. Through this work, we have learned a 
great deal about the challenges confronting our nation as it continues to tackle 
issues of race and equality of opportunity for all. It is through this lens that the 
Lawyers’ Committee works at the national, state and local levels to eliminate 
the racial disparities existing in our electoral system and to protect the 
franchise for all Americans. 

The right to vote and choose our leaders is at the heart of what it means to be 
American and participate in our democracy. Right now, the Florida state 
legislature is actively trying to make it harder for certain segments of the 
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citizenry to vote and have their voices heard. It is telling that during the debate 
on imposing the barriers wc will address in this testimony, state Senator 
Michael Bennett suggested emphatically that voting and voter registration 
should be made more difficult under Florida law: 

“You say it is inconvenient. Ever read the stories about people in 
Africa? People in the desert who literally walk 200-300 miles so they 
could have an opportunity to do what we do? And we want to make it 
more convenient? How much more convenient do you want to make 
it? Want to go to their house? , . . This is a hard fought privilege. This 
is something people died for. And you want to make it convenient? . . . 
Why would we make it any easier? 1 want 'em to fight for it. I want 
‘em to know what it‘s like. 1 want ‘em to have to walk across town to 
go over and vote. 1 want ‘em to at least know the date of when they're 
supposed to vote. 1 don't think so... This is Florida and we should 
count. We do make it convenient for people to vote but 1 gotta tell ya I 
wouldn't have any problem making it harder... I want the people in 
the State of Florida to want to vote as bad as that person in Africa who 
is willing to walk 200 miles for that opportunity he's never had before 
in his life. This should not be easy. This should be something you feel 
with a pa.ssion.” 

Unfortunately this sentiment won the day and Florida voters now face voting 
changes that include: 1) a panoply of burdensome and wholly unnecessary 
restrictions on the ability to conduct voter registration drives, 2) a reduction in 
the number of days during which early voting will be conducted, and a 
possible resulting reduction in the number of early voting hours, and 3) a 
limitation on registered voters' existing opportunity to vote when they move 
between Florida counties and do not provide notice of their change of address 
to election officials in their new county prior to election day. 

These voting changes now are being implemented throughout the state, with 
the exception of the five counties (Collier, Hardee, Hendry, Hillsborough, and 
Monroe) where the state must obtain preclearance under Section S of the 
Voting Rights Act, 42 U.S.C. § 1973c. With regard to Section 5 preclearance, 
the state has filed suit in the U.S. District Court for the District of Columbia, 
and the Lawyers’ Committee is representing interveners in that suit - the 
National Council of La Raza and the League of Women Voters of Florida - to 
oppose preclearance (the law firm of Bryan Cave and the Brennan Center for 
Justice are Co-Counsel with the Lawyers’ Committee). This testimony will 
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discuss the likely impact of these changes as informed by the work of the 
Lawyers’ Committee in helping voters in Florida during the past ten years. 

Recent History of Lawyers’ Committee Voting Rights Advocacy in FL 

During the Presidential Election of 2000, Florida was at the center of this 
nation’s electoral morass. On November 7, 2000, the Lawyers’ Committee 
received numerous calls from voters who had been turned away from the polls 
or who had problems casting their ballots. As a result, Lawyers’ Committee 
staff, alongside our allied organizations, galvanized our resources in Florida to 
combat the unprecedented challenges facing voters during the election As 
summarized by the non-partisan U.S. Commission on Civil Rights 
(“USCCR”), which held extensive hearings in Florida following the 2000 
elections, the problems encountered by voters included “inexperienced poll 
workers, antiquated machinery, inaccessible polling locations, and other 
barriers to being able to exercise their right to vote.” The USCCR found that 
African American voters were disproportionately affected and 
disenfranchised. The report detailed that African Americans cast 54% of the 
180,000 spoiled ballots in Florida, despite comprising only 11% of the 
electorate. African Americans also bore the brunt of the State’s pre-election 
purge of registered voters from the voting rolls. Florida provided counties 
with inaccurate lists of individuals identified as convicted felons who were 
then disqualified from voting by the counties in non-uniform and inaccurate 
voter purges. Thousands of qualified voters, who were disproportionately 
African American, were disenfranchised in this manner. The conclusions 
reached by the USCCR following three days of hearings were unambiguous: 
“widespread voter disenfranchisement - not the dead-heat contest - was the 
extraordinary feature in the Florida election.” 

In response to the 2000 Election debacle, in 2001, the Lawyers’ Committee 
joined with the N.A.A.C.P. the ACLU and other allies to file NAACP v. 
Harris, a class-action lawsuit against the state of Florida election. The lawsuit 
challenged the voting irregularities and the mass disenfranchisement, and 
sought to eliminate discriminatory and unequal voting policies and practices 
from Florida’s electoral system. The lawsuit arose from the calls received and 
the investigation following the election and sought fundamental changes to the 
voting practices in Florida to make them fair and equal for all Floridians. In 
2002, a settlement was reached with provisions aimed to achieve greater 
accuracy in the maintenance of voter registration rolls, statewide uniformity in 
Election Day procedures and allowing the motor vehicles department to 
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automatically change a customer’s address for voting purposes, unless the 
customer specifically refused. 

In an effort to further ensure that voters had access to assistance when 
problems arose before and on Election Day, the Lawyers’ Committee joined 
with the National Coalition on Black Civic Participation, People For the 
American Way, the NAACP and others to establish the Election Protection 
Coalition. The Lawyers’ Committee continues to lead Election Protection and 
works with its allies, including the National Association for Latino Elected 
Officials (NALEO), the National Bar Association (NBA), Common Cause, 
NAACP, Rock the Vote and numerous others to provide voters with a 
comprehensive suite of resources. These resources include the nationwide I- 
866-OUR-VOTE hotline - to ensure all voters are able to cast a meaningful 
ballot. Election Protection has field programs in Miami Dade, Broward, Palm 
Beach, Orange and Hillsborough counties. These field programs are 
organized by Election Protection Legal Committees consisting of local 
volunteer attorneys who work with grassroots organizations. On Election 
Day, attorneys participating in the field program monitor target precincts and 
work with Election officials to ensure that voter inquiries and problems are 
addressed. The problems uncovered by Election Protection will be discussed 
later in this testimony. 

Discriminatory Impact of Voter Suppression laws and H.B. 13S5 

The proliferation of oppressive voter laws sweeping this nation, by many 
accounts, is Just as insidious as the Jim Crow laws of the 19S0’s, if not worse. 
Nearly 50 years after “Bloody Sunday" in 1965, when Alabama Gov. George 
Wallace sent club-wielding state troopers on civil rights marchers attempting 
to cross the Edmund Pettus Bridge, we are once again fighting attacks against 
our fundamental right to vote. Like the literacy laws and poll taxes of the past, 
modem day restrictive voter ID and felony disenfranchisement laws 
disproportionately affect minorities. Sadly, these attacks ate not a 
coincidence. The 2008 Presidential Election vividly highlighted the fact that a 
new electoral majority is emerging with Blacks, Latinos and youth voting in 
record numbers. Black and Latino voters today make up 20 percent of the 
vote, and are projected to rise to 45 percent by 2050. That is a critical swing 
vote in many states. It is through this lens that we must consider the utility and 
impact of recent voter suppression efforts across the country, particularly in 
Florida, a Presidential swing state and a key domain in the fight for control of 
the U.S, Senate. 
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The Lawyers’ Committee developed the “Map of Shame” to highlight this 
attack on certain voters sweeping the nation. It is well documented tiiat 
minorities disproportionately lack government-issued photo identification. 
Hence it is beyond credibility to ignore the discriminatory effect of these 
repressive laws upon people of color. 

Effect of Restrictive Voter ID laws 

While Florida, for the time being, has not implemented another restrictive 
voter ID requirement, H.B. 1355 was passed imder the same climate as other 
voter ID laws, with the same purpose - to limit the franchise and limit the 
participation of certain voters. The facts do not He. Restrictive voter ID laws 
disenfranchise eligible voters — especially the elderly, young voters, 
minorities, low-income voters and those with disabilities. Even when state 
legislatures claim to offer “free” voter ID, this fails to account for the 
documentation voters must pay for before that can even get the new ID. In 
summary, the well cited 2006 nationwide survey by the Brennan Center, 
concluded that voting age citizens earning less than $35,000 in annual income 
were more than tsvice as likely to lack a government issued ID as those 
earning more than $35,000*. The same study cited found that African 
Americans are more than three times as likely as Whites to lack a 
government-issued photo ID, with one in four African Americans owning no 
such !D.^ 


* Brennan Center for Justice, Citizens Without Proof: A Survey of Americans' Possession of 
Documentary Proof of Citizenship and Photo Identification (Nov. 2006) available at 
http://www.vote.caltech.edu/VoterlD/OtlzensWithoutProof.pdf 

^ Restrictive voter ID requirements also disproportionately affect elderly voters. In fact, 18% 
of citizens nationwide who are above the age of 65 lack a current, government-issued photo 
ID. Young people and students are particularly harmed by restrictive voter ID requirements. 
An examination of Federal Highway Administration data concerning citizens aged 18 to 23 
found that the share of persons without a driver's license ranged from 32.5 percent for 18 
year olds to 18 percent for 23 year olds. Brennan Center for Justice, Oteens Without Proof: A 
Survey of Americans' Possession of Documentary Proof of Citizenship and Photo 
identification (Nov. 2006) available at 
http://www.vote.caltech.edu/VoterlD/CitizensWithoutProof.pdf 


Information from the states particularly elucidates the detrimental impact of restrictive 
voter ID laws. A recent survey found that rou^ly 13 percent of registered Indiana voters 
lack an Indiana driver's license or an alternate Indiana-issued photo !D.^ The Georgia 
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Mississippi is another state worth taking a close look at in light of recent 
events. With the passage of Initiative 27 in November 2011 (requiring 
Mississippians to provide a government issued photo ID in order to vote) by a 
62%-38% margin, Mississippi added to its ugly history of election laws that 
have a disproportionately negative effect on African Americans. An analysis 
by the Lawyers* Committee for Civil Rights Under Law found the state’s non- 
white minority overwhelmingly rejected the initiative by more than 75%, 
while the state’s white majority supported it by more than 82%.^ This is 
significant because the Mississippi vote shows how racially polarized 
restrictive voter ID bills truly are. When given a chance to express their 
opinion at the ballot box (Mississippi is the first state with a significant 
minority population to have photo voter ID on the ballot), minorities 
overwhelmingly voted their disapproval. Our nation was founded on the 
principles that the rights of the minority should not be abridged by the will of 
the majority. As a result of the Mississippi vote, thousands of Mississippians 
who went to the polls this past November to vote “no” on Initiative 27 may be 
turned away next November. 

H.B. 1355 

Despite the facts and the lack of credible evidence of voter fraud and the 
substantial evidence indicating disproportionate impact upon minorities, low- 
income, the elderly, students and voters with disabilities, the Florida 
legislature passed H. B 1355. As justification for the changes proposed by 
Florida’s H.B. 1355, we have already noted that state Senator Michael Bennett 
emphatically believes that voting and voter registration should be made more 
difHcult under Florida law. Yet, Senator Bennett’s comments are in stark 
contrast to the experiences of state Representative Cynthia Stafford stating: 


Secretary of State estimated that 198,000 registered Georgia voters lack a driver's license or 
alternate state photo ID.^ The Secretary of State of Arizona estimated that 12 percent of the 
registered voters In that state—or 375,0(X) individuals— have no driver's license or state 
non-operator ID.^ And the state of Missouri, in its unsuccessful defense of its restrictive 
photo ID law, found that between 169,000 and 240,000 registered Missouri voters lack a 
driver's license or alternate state photo ID, 


^ “Pulling Back the Curtain on Mississippi’s Voter ID Initiative.” Lawyers ‘ Committee for 
Civil Rights Under Law, January 201 2, 
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“When I read this bill, I thought about my 86 year old grandmother... I 
thought about her as I read the provisions in this bill that, in my opinion, 
create barriers to voting. I thought about my grandma who was bom in this 
country but was not allowed to vote in this coimtry until 1965 because of the 
color of her skin. When my grandma was finally granted the right to vote in 
1965 there were barriers put in place to exercising the right to vote. I submit to 
you that this bill creates barriers to exercising the right to vote... Are we now 
criminalizing voter registration efforts? ... Anything that makes it harder for a 
person to vote or harder for that vote to count is very concerning and 
alarming.”'* 
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While many state legislatures across the country introduced restrictive voter 
identification laws, as discussed above, this commentary speaks to the purpose 
of Florida’s legislation which is to undermine the organizations and rales that 
ensured greater participation in the vote. We believe that three of these 
changes are particularly burdensome and greatly undermine the rights of 
voters, particularly minorities. 

I. Restrictions on Third-Party Voter registration 
organizations 

Section 4 of H.B. 1355 and the implementing regulations adopted by the 
Florida Secretary of State imposes tremendous restrictions on citizens and 
organizations that conduct voter registration outreach and voter registration 
drives in Florida. Its impact, particularly on the National Council of La Raia 
is further elucidated in the testimony below. Citizens and organizations are 
now required to: 

1 . Register with the state before collecting voter registration applications 
from Florida registration applicants (or soliciting for collection of such 
forms); 

2. Inform the State of the name of each and every individual 
(“registration agent”) who will conduct voter registration on its behalf 
or in association with it and provide temporary and permanent 
addresses for each such individual; 

3. Submit a sworn statement from each registration agent pledging to 
obey all state laws and rules regarding the registration of voters; 


" FLA. HOUSE DEB.; S"* Reading, Rep. Staffoid (April 21, 2011, 37:35-40:09). 
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4. Deliver to election officials each and every completed voter 
registration application that it collects “within 48 hours after the 
applicant completes it or the next business day if the appropriate office 
is closed for that 48-hour period.” 

Furthermore, H.B 1355: 

5. States that “registration agents” include both employees and 
volunteers, hence creating an enormous burden upon voter registration 
groups, 

6. Mandates adoption of rules requiring that each “third-party voter 
registration organization” “accoimt [to the State] for all state and 
federal registration forms used by their registration agents.” 

7. Requires that each third-party party voter registration organization be 
assigned a registration number and include that number on every blank 
registration form provided to such “organizations,” and requires that 
the state establish a data base to track “the voter registration forms 
assigned to [each] third-party voter registration organization.” 

8. Giants new authority to the Florida Attorney General to sue to enforce 
the registration restrictions or to enjoin any voter registration activity 
not in conformance with H.B. 1355. 

II. Restrictions on Early Voting 

Section 39 of H.B. 1355 restricts the time period during which early voting is 
conducted for federal and state elections, and potentially restricts the number 
of early voting hours. Before the change, early voting was held for a fall two- 
week period beginning on the 15*'’ day before an election and ended on the 
second day before the election. This included the option for counties to 
conduct early voting on the Sunday just before Election Day. 

Under the new law, early voting now occurs over a more limited, eight-day 
period, from the tenth day before an election to the third day before an 
election. This will eliminate the first five days of early voting (Monday 
through Friday of the second week before the election), and also will 
eliminate the possibility of having early voting during the Sunday two days 
before the election, a very popular day for early voting. 
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III. Restrictions on Registered Voters Who Move 

Section 26 of H.B. 1355 enacts new restrictions on the ability of persons who 
are registered to vote in Florida, and who move between counties without 
notifying election officials of their new address before Election Day, to 
change their address at their polling place in their new county and cast a 
regular ballot. Before the change, registered voters who move after 
registering to vote, and who do not notify officials of their new address, were 
permitted to vote a regular ballot in their new precinct so long as they 
complete an affirmation specified in Florida law. After the change, these 
individuals now are required to cast a provisional ballot. 

These changes are directly aimed at the voting behavior of Florida voters with 
the result of making it more difficult for voters to be able to cast a ballot. 

IV. Restrictive laws targeting voters with felony convictions 

In March of 201 1, Governor Scott made significant changes to the process for 
civil rights restoration, rolling back reforms passed in the last decade and 
adding new waiting periods for formally convicted felons to apply to have 
their rights restored. Under the new rule, certain convicted felons must wait 
five years to apply to have their voting rights restored while those convicted 
of a more serious crime must wait seven years and have a hearing before the 
Executive Board of Clemency. 

Florida’s felony disenfranchisement law dates back to the post-Civil War era 
but had been eased after the mass disenfianchisement of Floridians in 2000. In 
2004, Governor Bush eliminated the previously existing five year waiting 
period but required an application for the restoration of rights. In 2007, 
Governor Crist enacted automatic restitution of rights for non-violent felons 
who had completed their sentences. 

These new changes will exacerbate the huge backlogs of individuals who have 
applied to have their rights restored and turn back the clock to Florida’s post- 
civil war era restrictions that were enacted to ensure that former slaves could 
never reintegrate into society. 
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The “Real” Election Fraud - Analysis of Recent Election Data 

Below is an exceipt from the Lawyers* Committee’s 2008 Election Protection 
Report regarding the problems voters encountered in FL during the 2008 
elections: 


A familiar feeling of cynicism blanketed Florida in the weeks 
leading up to November 4, even though state officials had 
worked to ensure a smoother election than in previous cycles. 

Heading into the general election, Florida election officials 
pushed to implement the state’s new “no match, no vote” voter 
registration policy by checking names of voter registration 
applications against flawed public databases. If the voter’s 
name or information was inconsistent, their application would 
be rejected. The databases that the registration lists were 
checked against were notoriously imreliable. This lighting rod 
injected a familiar anger and fhistration in Floridians still 
simmering from 2000. Election Protection partners, led by the 
Brennan Center for Justice, litigated to lessen the 
disenfranchising impact of the law. 

During the early voting period, problems at overburdened early 
voting sites were dramatically lessened when Governor Charlie 
Crist courageously issued an executive order to extend voting 
hours for the week before Election Day. While this solution 
enabled millions of Floridians to cast a ballot early, 
registration, polling place and voting equipment problems still 
cropped up across the state on Election Day. 

Registration Problems 

High registration rates meant that voters were either turned 
away at the polls because of registration issues or told to vote 
by provisional ballot. Other voters found they had not been 
added to the rolls because their registration did not match 
drivers’ license or social security information under Florida’s 
no-match, no-vote law. Additionally, Election Protection 
received reports from voters who had registered through the 
Department of Motor Vehicles, but upon arriving at their 
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polling place and showing ID, were told they were not 
registered. Overall, 37 percent of the problems Floridians 
reported to the Election Protection hotline involved a 
registration issue. 

.<Vbsentee Ballots 

Administrative time and resources spent on processing 
registrations and comparing voter lists complicated other parts 
of election administration. Many voters reported never 
receiving their absentee ballots, despite timely requests. Some 
came to the polls, only to be forced to vote provisionally 
because records showed they had requested an absentee ballot. 
The residents of a hospital in Broward County who had 
requested absentee ballots did not receive them in time to vote. 
In another example, a voter named Harvey D. from Coconut 
Creek, FL, had suffered a stroke. Neither Harvey nor his wife, 
who is his primary caregiver and carmot leave him alone, were 
able to go to their polling place on Election Day. In 
anticipation, they had requested absentee ballots well ahead of 
time. Their ballots had still not arrived when they called the 
hotline on November 4, disenfranchising the couple. 

Polling Place Problems 

Difficulties with voting machines were prevalent across the 
state on Election Day, and were the second biggest problem 
reported to the hotline. Over the course of the day, at least three 
dozen polling places in populous areas all across the state — 
Manatee, Orange, Hillsborough, Miami-Dade, Lee, Palm 
Beach, Pinellas, Duval, Volusia, Broward, Escambia, Lee, 
Leon and Sarasota Counties — reported significant problems 
with their optical scanning machines. This breakdown of 
optical scanners had a cascading effect of additional problems 
in many locations. When the scaimers broke, voters were 
required to manually insert ballots into a safe box. When boxes 
filled up, poll workers begin stacking ballots in unsecured 
locations throughout polling places. This also contributed to 
long lines and general confusion. 
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Even though stuffing ballots into bags struck many callers as 
odd, poll workers were actually following protocol. In other 
instances, poll workers did not properly carry out their duties. 
At one precinct in Tampa, two voters showed up at 6:55 pm to 
vote. Although anyone standing in line before 7 pm should 
have been allowed to cast a ballot, poll workers shut the doors 
before these Floridians could cast a ballot. An Election 
Protection volunteer on site stayed with them, calling the 
Supervisor of Elections to protest the premature poll closing. 
The two voters were ultimately allowed in to cast their votes. 

Long Lines 

As was the case all over the country, the excitement over the 
election had prompted unprecedented registration and turnout 
in Florida. During the early voting window, there were initial 
reports of Floridians waiting several hours to cast an early 
ballot - a situation partially alleviated by Governor Crist’s 
extension of early voting hours. On Election Day, however, 
long lines persisted. 

Hundreds of voters in highly populated areas waited in line 
well pa.st 9 pm at the Emmanuel Lutheran Church in Miami, 
and several universities were affected as well. At the 
University of South Florida in Tampa, voter turnout was wildly 
underestimated. Nearly 1,900 students were registered to vote 
at a single polling location with only two poll workers. They 
could only process between 60 and 90 voters an hour. At the 
University of Florida, Gainesville, student voters waited past 9 
pm to cast their ballots. At the University of Central Florida in 
Orlando, voters waited in lines upwards of five hours. The 
Orange County Elections Supervisor sent additional staff 
members to monitor the situation. 


In an eerie sense of deja vu, these new changes caused by H.B. 1355 will 
exacerbate the problems that already exist and create even more barriers that 
could lead to the disenfranchisement of many eligible voters. The reports 
discussed below from the Election Protection database illustrate how the 
changes in the law will compound existing problems encountered by far too 
many Florida voters. 
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Restrictions upon 3"* Party Voter Registration Groups 

As indicated above, the Lawyers’ Committee and its co-coimsel are 
representing the National Council of la Raza (NCLR) in the current Voting 
Rights Act litigation regarding Florida’s 2011 election law changes that is in 
front of the US District Court in Washington, DC. NCLR is the nation’s 
largest Hispanic civil rights and advocacy organization dedicated to 
improving and expanding opportunities for the nation’s 50.5 million 
Hispanics. To that end, a significant part of NCLR’s work is dedicated to 
building long term, informed, participation among the Hispanic electorate 
nationwide and increasing the influence of Hispanic communities in the 
political process. 

NCLR’s civic engagement program currently operates in seven states, 
including Florida, which is its largest operation. Florida, the nation’s third 
most Hispanic populous state, is a flagship operation for NCLR’s civic 
engagement efforts and NCLR has operated one of the largest voter 
registration organizations in the state. For example, during the 2010 midterm 
election season, NCLR (then Democracia U.S.A.) registered a substantial 
percentage of Florida’s new Hispanic registrants. 

In 2011, NCLR imposed a moratorium on its voter registration activities in 
Florida due to the burdensome and unnecessary third-party registration 
changes enacted by the state in 2011. NCLR is now considering in what 
manner it may resume its registration activities while also complying with the 
new restrictions. NCLR has determined that it would need to devote 
significant additional resources to such compliance, and thus any registration 
activities it is able to again undertake in the areas of the state where the new 
restrictions are being applied would necessarily be at a lower level than what 
NCLR otherwise would be able to do if the restrictions had not been enacted. 
This, in turn, will diminish the opportunity of Florida’s Hispanic citizens to 
register to vote. 

Moreover, with regard to any voter registration activities NCLR may be able 
to resume, NCLR would need to also reduce the substantial quality control 
measures it has implemented in the past so as to be able to comply with the 
new 48-hour time limit for turning in voter registration applications. This, 
unfortunately, would result in a greater number of incomplete and inaccurate 
voter registration applications being delivered by NCLR to election officials. 
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NCLR formerly had ten days to conduct its quality control efforts, which 
included contacting voter registration applicants if NCLR discovered that they 
did not accurately or completely fill out the voter registration application. The 
48-hour deadline would significantly reduce NCLR’s ability to conduct such 
outreach and thus would limit NCLR’s ability to ensure that each registration 
applicant is successfully registered to vote. 

Restrictions on Address Changes at the Polls 

Problems with registration accounted for 37% of all problems reported by 
Florida voters to the Election Protection hotline in 2008 and 24% in 2010. 
This is consistent with what Election Protection saw nationally and a clear 
indication that issues stemming from our outdated system of registration pose 
the biggest threat to our systems of elections. These problems will be further 
compounded by the new Florida law. These restrictions limit a rale that has 
allowed many Florida voters who moved right before an election to update 
their registration at the polling place and cast a regular ballot. The rale 
allowed meaningful participation in our democracy - the opportunity to cast a 
ballot that counts. Instead of ensuring full participation in our democracy, the 
new law creates a barrier that could lead to the disenfranchisement of eligible 
voters. 

During the 2010 election. Election Protection received reports from voters 
who should have been allowed to update their information and vote but wfcre 
not allowed to do so. Examples include: 

> A voter who moved to a different county after the registration deadline 
and went to vote at her new precinct. The election official refused to 
let her update her information and vote, and told her voting with a 
provisional ballot would be a waste of time, 

> A voter moved from Miami-Dade to Broward County and went to vote 
at her new polling location. A poll worker refused to let her vote and 
instead sent her to another location. At the next location, she was 
again told that she could not update her registration and vote nor could 
she vote with a provisional ballot, 

> A voter who, along with her mother, submitted her change of address 
form in April, well before the deadline. Although the voter’s mother 
received confirmation of the update and was able to vote, the voter 
was not on the rolls and was not allowed to update her registration or 
even cast a provisional ballot at the polling place for her new address. 
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The new restrictions on registration updates at the polls disproportionally 
impact certain claves of voters: young and highly mobile votere, especially 
college age students heading to a state school in a different county, and those 
voters who may have to move right before an election. All eligible voters 
deserve an opportunity to fully exercise their fundamental right to vote. The 
focus of reform should be on ensuring that all who are eligible have the 
opportunity to exercise their right to vote, not on imposing new burdens on 
certain classes of voters in order to limit their meaningful participation in our 
democracy. 

Restrictions on Early Voting 

The restrictions the new law place on early voting arc particularly troubling, 
especially considering Florida’s history of long lines and confusion at the 
polls. Through the years. Election Protection has received countless calls 
from Florida voters who spent hours waiting in line, only to leave without 
voting due to other commitments such as work and child care duties, or 
elderly and disabled voters who don't have the physical ability to stand in line. 
A small sampling of these stories includes: 

> An elderly disabled couple who went to vote in Boca Raton tried to 
ask voting officials if they could bypass the line or use curbside 
voting. Instead they were told by a police officer that they had to wait 
in line, which they physically could not do and left without voting. 

> A voter went to vote early due to an upcoming business trip. After 
waiting in line for two and a half hours, he had to leave, without 
voting, to make his flight. His return flight was not until the 
Wednesday after Election Day. 

> A voter called the hotline frustrated after attempting to vote early at 
7am three days in a row only to find 3 hour lines that he could not wait 
on. 

> In 2008, hundreds of voters waited in line well past 9pm at the 
Emmanuel Lutheran Church in Miami. 

> At the University of Florida, Gainesville, voters also vStood in line for 
over two hours after the polls were supposed to closed, 

> At the University of Central Florida in Orlando, voters waited in lines 
upwards of five hours. 
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Early voting also helps to alleviate many of the numerous problems that occur 
on Election Day, such as broken machines, contusion of the larv by poll 
workers and inefficient election administration. It gives election officials the 
time to fix these problems and voters the time to cure registration problems 
they encounter at their polling location before it is too late. We have received 
many calls during early voting that have given Election Protection volunteers 
the ability to contact election officials and fix problems encountered at polting 
locations. A sampling of these issues is below: 

> In 2010, an active duty officer of the Navy in Pensacola was asked to 
provide more identification than her acceptable military ID and voter 
registration card. The officer was only allowed to vote after she 
retrieved a birth certificate, driver’s license and social security card 
from her car. 

> In 2004 in a Seminole County polling location that contained two 
precincts, poll workers were giving the wrong ballots to the wrong 
voters. 

> In Palm Beach, poll workers set up 5 lines that divided the alphabet 
evenly leaving two lines completely backed up while the other lines 
remained empty. The poll workers checked voters’ identification 
twice, which further slowed the voting process. The check-in system 
was so slow, that voters were forced to wait in line while the voting 
machines remained unused. 

Antiquated Voter Registration System 

Our antiquated and cumbersome voter registration system is the single largest 
cause of problems for voters. In 2008, a third of all problems reported to 
Election Protection were a result of registration. According to the U.S. 
Census, only 7 1 percent of voting age citizens were registered to vote during 
that historic election. Additionally, according to a study led by the 
Massachusetts Institute of Technology, four million to five million registered 
voters did not participate because they encountered problems with their voter 
registration or failed to receive absentee ballots,^ 

The current registration system was created prior to the Civil War. It is 
inefficient, sets election officials up for failure by diverting resources and 
energy from other critical tasks, causing confusion at the polls and infecting 


^ http;//www.nytjmes.com/2009/03/l t/us/polilics/I tvote.htrni 
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The reality is that there are countless problems that voters encounter when 
trying to exercise their right to vote. Voters are disenfranchised due to 
problems with the system which the new Florida law does nothing to address. 
These problems include: 

> In 2008, a voter called the Division of Elections to confirm that she 
had properly registered to vote and had the correct precinct 
location. When she went to the precinct was turned away because 
they couldn’t find her on the list. She again checked her voter 
registration online and confirmed she was registered and had the 
right precinct location but was turned away yet again. 

> A voter registered to vote but received a notification that she didn’t 
include her birthdate. She filled out the request and mailed it 
before the October 4, 2008, deadline but received a notice that the 
information was not entered into the computer until Octobw 8*'' 
making her ineligible to vote in the 2008 election. 

> A voter was turned away from the polls and told he was not 
registered. He was able to confirm his registration once outside his 
polling place but was still not allowed to cast a regular or 
provisional ballot. 

> A voter waited line for two and a half hours only to be told she 
wasn’t registered despite having a valid voter registration card. 
She was only allowed to cast a provisional ballot. 

> Yet another voter arrived at her polling location, the same location 
she has voted at for the last 10 years, only to be told they could not 
find her name on the rolls. An Election Protection hotline worker 
looked her up on the Division of Elections website and foimd she 
was registered and at the correct polling location so the voter went 
back to the polling location to vote. She was told to wait while a 
poll worker tried to contact the Supervisor of Elections but after 
trying for an hour without getting through, the worker gave up and 
turned the voter away. 
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Because of these systematic problems and issues, instead of limiting the 
ability for voters to register and vote, Florida should be modernizing the 
system to provide every opportunity for Americans to register to vote, update 
their registration and cast meaningful ballots. 

Deceptive Practices and Voter Intimidation 

A continuing problem in elections is the use of “voter deception” tactics by 
individuals and/or groups with the intention of providing false information 
about elections. Voter deception includes the provision of false information 
regarding; the time, place and manner of an election, the qualifications for or 
restrictions on voter eligibility, the political party affiliation of any candidate, 
and/or the false endorsement by a person or organization of a candidate 
running for office. These can take the form of flyers left at homes or on cars, 
postings on Facebook or websites, voicemails/robocalls, text messages, and 
mailings, either with false information about the election and/or attempting to 
confirm voter registration (i.e. “caging”.) 

Examples of deceptive practices from past elections are numerous. In 2008, 
fliers were distributed and posted in a West Philadelphia, Petmsylvania, 
neighborhood claiming that any violation as simple as an unpaid parking 
ticket would render people ineligible to vote and subject to arrest at the polls. 
In southern Virginia and at George Mason University in the northern part of 
the state, official-looking fliers “informed” voters that, because of projected 
high turnout, voters should wait and vote on November 5, the day after the 
election. The same technology that allows efficient, rapid dissemination of 
accurate information also opens opportunities for mass mischief. In 2008, 
false e-mails, text and Facebook messages “directed” college students to vote 
on the Wednesday after polls closed. Official websites and email lists were 
breached in Missouri and Virginia, spreading misinformation. 

In 2010, a group called the “Black Democratic Trast of Texas” distributed 
fliers falsely warning voter in African-American neighborhoods of Houston, 
Texas, that a straight-ticket vote for a specific political party would not count 
and that a vote Just for one candidate would count for the entire party ticket. 
In Maryland, a political consultant paid for robocalls on election night to 
thousands of African-American households discouraging voting by stating 
that the presumed preferred candidate of choice had prevailed already and that 
the voters need only watch the TV returns that night. 
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Felony Disfranchisement 

As we discuss the voter suppression tactics in the states, we must also 
highlight arguably the worst of them all - felony disenfranchisement laws. 
Sadly, the United States stands out in terms of the breadth, depth, and severity 
of these practices. In the United States, nearly two million African Americans 
- or 8.25 percent of the African American population - are disenfranchised, a 
rate three times the national average. 

Because each state has established its own felony disenfranchisement laws 
they vary widely across the country. Thirty-five states go so far as to prohibit 
voting by individuals who are not incarcerated but are on parole; 30 deny 
voting rights to persons on felony probation; 10 states restrict the voting rights 
of certain individuals who have entirely completed their sentence; and in two 
of these states, all individuals with felony convictions must obtain clemency 
from the governor before they can vote again. Only two states do not 
disenfranchise individuals with felony convictions while incarcerated, notable 
exceptions to the rule. At present, states with greater non-white prison 
populations are more likely to ban convicted persons from voting than states 
with proportionally fewer non-whites in the criminal justice system. 
Furthermore, African Americans are not only disproportionately 
disenfranchised, but are also less likely to have their voting rights restored. 

In Florida, the Sentencing Project reports that for 2004 the felony 
disenfranchised population in Florida was equal to 1,179,687 people, or 9.0% 
of the state population.* Of that population, 293,545 individuals were African 
Americans. This is tantamount to 18.8% of the 2004 African American 
population being disenfranchised because of felony convictions. More recent 
data from a report by the Florida Advisory Committee to the US Commission 
on Civil Rights estimates that Florida disenfimichised 200,000 voters between 
1995 and 2005, and as many as 1,000,000 adults in the state might presently 
(2008) be banned from voting.’ 

The right to vote and the right to be free from discrimination have long been 
recognized in the international system. Ratified by the U.S. in 1992, the 


‘http://www.sentcncingproiect.orE.''map/statedata.criTi?abbrev=FL&mapdata=t 

rue 

^“Ex-Felon Voting Rights in Florida. Revised Rules of Executive Clemency That 
Automatically Restore Civil Rights to Levei-1 offenders Is the Right Policy.” Florida 
Advisory Committee to the United States Commission on Civil Rights. August 2008. 
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International Covenant on Civil and Political Rights (ICCPR) requires the 
United States “to respect and to ensure” that all persons have a wide range of 
civil and political rights. The treaty states: 

“All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law shall 
prohibit any discrimination and guarantee to all persons equal and effective 
protection against discrimination on any ground such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, 
property, birth or other status.” Thus, the ICCPR not only prohibits state 
sponsored discrimination, but creates an affirmative obligation to ensure 
“effective protection against discrimination.” 

Equally, ratified by the United States in 1994, CERD also prohibits racial 
discrimination and requires that state parties “undertake to pursue by all 
appropriate means and without delay a policy of eliminating racial 
discrimination in all its forms.” In ratifying the treaty each state commits, 
among other steps, to “ensure that all public authorities and public institutions, 
national and local, shall act in conformity with this obligation.” 

These international obligations have been ignored through neglect by 
Congress and this Administration. In recent years, the Lawyers’ Committee 
has been actively involved in monitoring and writing shadow reports in 
response to reports written by the United States that are required by ICCPR 
and the International Convention on the Elimination of All Forms of Racial 
Discrimination (CERD) as well as advocate for full compliance with these 
treaty obligations. 

The U.S. is obligated to fulfill its obligations under the treaties it has ratified, 
yet the continuation and even retrenchment in states such as Florida and other 
shows that the U.S. still has much to do in order to meet its treaty obligations 
under ICCPR and CERD. As indicated earlier, while voter suppression 
advocates focus upon the eradication of phantom impersonation squads, they 
fail to address the real problems with our electoral system that are 
perpetuating the ongoing disenfranchisement of millions of Americans. While 
the Lawyers’ Committee calls upon Congress and the states to address these 
voter suppression laws, so too does the larger international community. 
Notably, when the CERD Committee released its Concluding Observations, it 
stated. 
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“The Committee remains concerned about the disparate impact 
that existing felon disenfranchisement laws have on a large 
number of persons belonging to racial, ethnic and national 
minorities, in particular African American persons, who are 
disproportionately represented at every stage of the criminal 
justice system. The Committee notes with particular concern 
that in some states, individuals remain disenfranchised even 
after the completion of their sentences. (Article 5 (c))” 

Fighting Back in the Courts 

Role of Section 5 of the Voting Rights Act in Reviewing Changes in 
Florida’s law 

In its declaratory judgment action seeking preclearance of the suppressive 
provisions described above, Florida has also challenged the constitutionality 
of Section 5. State of Florida v. United States, No. 1:1 l-cv-01428 (D.D.C.). 
Before it sought judicial review, the Lawyers* Committee joined with the 
League of Women Voters of Florida, Democracia USA, and the Brennan 
Center for Justice to oppose preclearance of three of provisions of a new 
Florida law, H.B. 1355 (2011), which dramatically impact the State's voter 
registration and voting processes. The state has chosen to implement these 
changes in counties not subject to Section 5. Therefore at present, there are 
two systems of voting laws in Florida with the changes being implemented in 
62 of Florida’s 67 counties. 

Other Litigation in the States 

In South Carolina, the Lawyers’ Committee joined with the ACLU and its 
other allies again to ask the Department of Justice to deny preclearance to the 
photo identification laws passed by the State. The new law limits the type of 
ID eligible voters can present in order to vote to only photo IDs. On 
December 23, 2011, the Justice Department rejected South Carolina’s 
measure requiring photo-identification at the polling place. By rejecting 
South Carolina’s discriminatory voter identification law, the Department of 
Justice has made a powerful statement about its commitment to upholding the 
promise of the Voting Rights Act and the U.S. Constitution. 

In Ohio, as a result of complaints received by Election Protection in 
November 2004, the Lawyers’ Committee, on behalf of the League of Women 
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Voters of Ohio and individual plaintiffs, filed a lawsuit in 2005 against then 
Governor Bob Taft and Secretary of State J. Kenneth Blackwell. (The case 
concluded as League of Women Voters of Ohio v. Brunner^ The complaint 
detailed the challenges that voters faced in exercising their right to vote and 
casting a meaningful ballot The lawsuit resulted in an agreement that sought 
to ensure that the problems of 2004 would remain in the past However, with 
continual voter suppression efforts in Ohio, including the recent passage of 
H.B. 194, we remain concerned that new laws may threaten to revive the very 
problems that this state is on its way to addressing and overcoming. 

The Lawyers' Committee has joined with Demos, Project Vote, ACLU and 
the NAACP to enforce the requirement that state public assistance agencies 
provide voter registration opportunities. There has been litigation in Ohio*, 
Missouri’, Indiana”, New Mexico” and Georgia'^. As a result of this 
litigation, hundreds of thousands of voters have been offered and have taken 
advantage of the opportunity to register to vote. For example, in Indiana, the 
State reported in a submission to the federal Election Assistance Commission, 
which preceded suit being filed in July 2009, that only 105 voter registration 
applications on average each month were being submitted at public assistance 
offices; the State's most recent monthly report, pursuant to the settlement, 
indicates that this figure has grown to almost 4,000 a month. 

The Lawyers Committee will continue to protect voters against these new 
laws and policies, such as Florida’s H.B. 1355, which discriminate against 
minority voters and fail to protect the rights of all voters. 


Recommendations for Real Reform 


Modernizing Voter Registration 

Modernizing the registration system will not only improve the foundation of 
our democracy, it will allow communities to reinvest these resources in 
critical functions like keeping more teachers in the classroom and more police 
officers on the street. Rather than pursuing restrictive voter laws, we urge 


® Harkless v. Brunner, 1 :06'Knf-2284 (N.D. Ohio) 
^ Acorn v. Scott, 2:08-cv-04084 (W.D.Mo.) 

NAACP V. Gargano, l:09-cv-0849 (S.D. Ind.) 
'* Valde 2 V. Herrera, l:09-cv-668 (D.N.M) 
'^NAACPv. Kemp, l:ll-cv-l849 (N.D.Ga.) 
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state legislators to modernize our election system and implement new reforms 
that expand the franchise for voters from all walks of life. New and longtime 
voters alike are already at risk of disenfranchisement because of the 
challenges with the voter registration system. Modernizing voter registration 
will make this essential government service far more efficient and far less 
expensive than expending unnecessary dollars to enact restrictive voter ID and 
other laws that limit or block access to full participation on our electoral 
process. 

Automatically registering voters when they turn 18 or become naturalized 
citizens will create a secure and accurate voter rolls. All questions about a 
voter’s registration status or the accuracy of the voting rolls will be 
eliminated. Making registration permanent, so it moves when the voter 
moves, will ensure our system of elections keeps pace with modem society. 
Adding a system of Election Day correction will ensure that no voter is 
disenfranchised due to clerical errors. The technology exists to make this 
happen. It’s time to get election officials out of the data entry business and 
give them the time they need to effectively administer elections. 

Combating Deceptive Practices 

Congress should immediately pass a law that provides counties and states with 
the tools necessary to stop dirty tricks and voter intimidation. Deceptive voter 
practices include the creation and distribution of resources listing the wrong 
date or time for the election, giving inaccurate information about voter 
ineligibility, or promoting false endorsements of candidates. 

Current law is clearly deficient in protecting voters’ rights against these 
onerous practices. There needs to be a clear civil action to an additional 
deterrent and give more resources for enforcement officials to go after 
perpetrators of voter deception. Of course, once the false information has 
been disseminated, the damage has been done. A mechanism must be put in 
place to ensure the government quickly and widely publicizes corrective 
information so voters arc not fooled by this activity. 

On December 14, 2011, Senators Ben Cardin (D-MD) and Charles Schumer 
(D-NY) introduced the new bill. Deceptive Practices and Voter Intimidation 
Prevention Act of 2011, to create tough criminal and civil penalties for those 
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who use voter deception tactics^^. The bill will allow for criminal penalties of 
up to $100,000 and up to five years of imprisonment for those convicted of 
deceptive campaign practices*^. The Deceptive Practices bill prohibits 
deceptive voting practices in federal elections, creates criminal penalties for 
violations, allows the Attorney General to take corrective actions, and requires 
the Department of Justice to report to Confess after federal elections^^. This 
legislation sheds light on the severity of deceptive voter practices that threaten 
our democracy and recognizes the power of Congress to prohibit 
discriminatory tactics in elections as stated imder the Fifteenth Amendment 
and the 1965 Voting Rights Act‘^. 

The Deceptive Practices and Voter Intimidation Prevention Act of 2011 h^ 
been endorsed by the Lawyeis’ Committee for Civil Rights Under Law and 
we urge swift passage of this bill. 

Increasing rather than decreasing Early Vote Opportunity 

In 2008, nearly 8 million .Americans voted early in Florida, Georgia and Ohio. 
An estimated I to 2 million voted on days eliminated by recent legislation 
cutting back on early voting. Instead of restricting early voting as H.B. 1355 
does, we urge the Florida Legislature to increase opportunities for early voting 
as it did prior to the 2008 Presidential Election. 

Full Compliance with Treaty Obligations Regarding Felony 
Disenfranchisement 

Furthermore, we urge the federal government and the states to follow the 
recommendations of the CERD Committee and “adopt all ^propriate 
measures to ensure that the denial of voting rights is used only with regard to 
persons convicted of the most serious crimes, and that the right to vote is in 
any case automatically restored after the completion of the criminal sentence.” 

Conclusion 

The 2010 elections reinforced what we have known since November 2000: 
our system of election administration needs reform and efforts to deny 
minority voters full access to the franchise persist. Those who fought to break 
the hold of disenfranchisement and make the gains of the civil rights 


Op-ed piece by U.S. Senator Ben Cardin "Deceptive Voter Practices Cannot Be Toierat^” 
available at hltp;//cardin.senate.gov/newsroom/nevvs/deceptive-voter-practices-cannot-be- 
tolerated 
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movement a reality put their lives and livelihoods on the line to see that 
election laws would be agents for progress and not instruments of oppression. 
It is the fruits of those labors that are at stake today. The erection of new 
barriers to the ballot is exactly the opposite of what is needed to ensure the 
protection of all eligible voters throughout the electoral process. The well- 
funded and coordinated assault on the right to voter particularly upon 
communities of color is alarming and serves to heighten our need for vigilance 
on the national, state and local levels'"'. 

Restrictions on early voting, voter registration and onerous voter ID 
requirements do little to secure our electoral system, yet a lot to create more 
barriers and problems for eligible voters. The Lawyers’ Committee will 
continue to aggressively protect the right to vote for ALL voters and work to 
ensure the enforcement of our nation’s voting rights laws. We urge state 
lawmakers to focus on passing legislation to that addresses real problems such 
as deceptive practices or our cumbersome voter registration system instead of 
disregarding and undermining the very rights that so many have fought and 
died for. 


Van Ostem, Tobin. — Conservative Corporate Advocacy Group ALEC Behind Voter 
Disenfranchisement Efforts. Campus Progress Blog, 8 March 201 1. Web. 9 March 201 1. 
http://www.campusprogrcss.org/articles/conservative_corporate_advocacy_group_alcc_behin 
d_voter_disenfranchise/ 

26 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00241 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 PsN: CMORC 



236 


VerDate Nov 24 2008 


The leadership Conference 
on Civil and Human Rights 


1629 K Sheet, NW 
lOlh Floor 
Wfeshington. DC 
20006 


202.466.331 1 voice 

2G2.466.3435fax 

www.civilrights.org 




The Leadership 
Conference 


STATEMENT OF 

WADE HENDERSON, PRESIDENT & CEO 
THE LEADERSHIP CONFERENCE ON CIVIL AND HUMAN RIGHTS 

“NEW STATE VOTING LAWS: BARRIERS TO THE BALLOT?” 

SENATE JUDICIARY SUBCOMMITTEE ON THE 
CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS 

JANUARY 27, 2012 

Chairman Durbin, Ranking Member Graham, and Members of the committee; I am Wade 
Henderson, president & CEO of The Leadership Conference on Civil and Human Rights. Thank you 
for the opportunity to submit testimony for the record regarding the problem of restrictive voting 
laws. 

The Leadership Conference on Civil and Human Rights is a coalition charged by its diverse 
membership to promote and protect the civil and human rights of all persons in the United States. 
Founded in 1950 by A. Philip Randolph, Arnold Aronson, and Roy Wilkins, The Leadership 
Conference works in support of policies that further the goal of equality under law through legislative 
advocacy and public education. The Leadership Conference’s more than 200 national organizations 
represent persons of color, women, children, organized labor, persons with disabilities, the elderly, 
gays and lesbians, and major religious groups. 

The Leadership Conference is committed to building an America that is as good as its ideals - an 
America that affords everyone access to quality education, housing, health care, collective bargaining 
rights in the workplace, economic opportunity, and financial security. The right to vote is 
fundamental to the attainment and preservation of each of these rights. It is essential to our 
democracy. Indeed, it is the language of our democracy. 

Thankfully, in securing the right to vote, the days of poll taxes, literacy tests, and brutal physical 
intimidation are behind us. But today’s efforts at disfranchisement, while more subtle, are no less 
pernicious. 

In Just under ten months, Americans will be called to the polls to decide who our next president will 
be, determining the fate and direction of our country for years to come. The assault on our 
constitutional right to vote is a concerted effort to decide the outcome of the 2012 election before any 
ballot is cast. 

Recently erected barriers to the ballot such as photo ID requirements, shortened early voting periods, 
limits on poll worker assistance, proof of citizenship requirements, restrictions on same day and 
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third-party registration, and the disenfranchisement of former felons are nothing less than an all-out 
assault on democracy and the progress of the last century - indeed, on the very legacy of the civil and 
human rights movement. 

These barriers to vote arc not the product of independent actions occurring coincidentally throughout 
the country. Supporters of these requirements spuriously claim these restrictions are a meaningful 
tool for fraud prevention, though instances of in-person voter fraud arc extremely rare. The truth is 
that they are very much part of a coordinated political effort throughout the country to abolish the 
voting rights of millions of Americans - particularly traditionally underrepresented groups that saw 
an increased turnout in the 2008 elections. 

In 2011 alone, 34 state legislatures introduced voter suppression bills; laws have already passed in 14 
of those states and are pending in eight. Unsurprisingly, among the states with new restrictions are 
those with a history of disenfranchising minorities, including Texas, Tennessee, South Carolina, 
Mississippi and Alabama, and important swing states like Wisconsin and Florida.' 

According to a report by the Brennan Center for Justice, entitled “Voting Law Changes in 2012,”^ 
the states that have passed such laws hold 171 Electoral College votes, two-thirds of the 270 needed 
to win the presidency. Further, out of the 12 battleground states in the upcoming election, five have 
already restricted voting rights and two others are considering new limitations. These targeted 
changes are estimated to restrict the voting rights of more than five million Americans, which could 
have a significant impact on the upcoming presidential election. 


A Solution in Search of a Problem 

Voter fraud is not the primary issue. It is already illegal and punishable by jail time and fines for 
anyone to attempt to commit voter fraud. Already existing punishment is why voter impersonation 
and other election crimes are so rare. It is simply not worth the risk. 

Proponents of the new voting law changes claim that voter fraud is commonplace, yet multiple 
studies have shown that the problem is essentially nonexistent. And anecdotal evidence held up by 
proponents has consistently been debunked. 

Central in many of these changes is the requirement of a government issued photo ID, which places 
additional restrictions inhibiting one’s access to the ballot. The notion that ID restrictions combat 
fraud, cut costs and secure elections is a fallacy. First, voter fraud is extremely rare; the only type of 
voter fraud that a photo ID could address would be voter impersonation - that is, when voters show 
up at the polls and pretend to be someone they are not. This kind of fraud simply does not exist at a 
significant level anywhere in this country. “It is more likely that an individual will be struck by 


' Brennan Center for Justice, “Voting Law Changes in 2012” 
hllp:-7ww w.brcilnan ceiiter. org'cunlcnl/rcsu ii rcc’voling law changes in 2012-' 
- W 
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lightning than that he will impersonate another voter at the polls,” according to a recent report on 
voter fraud by the Brennan Center for Justice? 

Indeed, another recent analysis of data from all 50 states and the U.S. Department of Justice found 
that voter impersonation — again, the only type of fraud that a photo ID can address — is exceptionally 
rare."' Only 24 people were convicted or plead guilty to illegal voting at the federal level between 
2002 and 2005? None of them were attempting to impersonate someone else. 

The real problem to address is voter turnout. Voter turnout in presidential years has declined since 
I960,'’ and pitifully hovers below 60 percent of the eligible electorate.'' We should be making every 
effort to increase participation in our democracy, not erecting barriers to voting based on illusory 
problems that serve partisan interests. Yet, despite the wealth of data to the contrary, resources are 
being used to “correef ’ problems that frankly do not exist. 

If these laws truly aimed to curb fraud and secure processes, they would identify ways to combat real 
election issues, like deceptive practices and intimidation, through public education. They could better 
publicize existing election laws and penalties to promote awareness. They could more widely post 
eligibility requirements at the voting polls for both voters and poll workers. They could start election 
hotlines like Georgia’s Stop Voter Fraud hotline. Finally, they could invest in updating voter 
registration rolls so that poll workers would have up-to-the-minute data on voter eligibility. Yet, 
these steps aren’t likely to be taken because most states know that voter fraud is not the issue. 


Impact of Voter Suppression Laws 

Florida’s new law, HB 1355, is one of the most comprehensive and significantly restrictive changes 
to voting laws this past year. Among other things, the law reduces the early voting period, eliminates 
voting the Sunday before an election, makes it more difficult to change your address at the polling 
place, and creates a series of new administrative procedures making it more cumbersome for 
individuals and volunteer organizations to register voters. 

Although many historical barriers to voting— like property requirements, literacy tests, and poll 
taxes — are no longer constitutional, for many Americans voter registration continues to be an 
impediment. More than a quarter of voting-age Americans are not registered and thus cannot vote. In 


■’ Ju,stin Levitt, 'The Truth About Voter Fraud,” The Brennan Center for Justice at New York University School of 
Law, 4, at hrtn:,/-wvvw. trulhahou If raud.orv.^ndf 'Tr urh.AboutVo t etFratKipdf . 

* Advancement Project, "What's Wrong With This Picture'? New Photo ID Proposals Part of a National Push to Turn 
Back the Clock on Voting Rights,” 4, 

htl D://vvww.adv anccmcntnroicct- t*rivsitcsTlefaultTllc,s/oubiic at ions-?Pictu rc".o20 1D{)''.f20lo vv-pdf 

(citing Lorraine C. Minnitc, The Myth of Voter Fraud . Cornell Univ, Press (2010), showing that allegations of 

widespread voter impersonation fraud at the polls are not supported by empirical 

’Id 

’ http://www.fairvotc.org/voter-turnout 
’ www.infoplease.com 
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2008, 2, 1 3 million voters registered in Florida, at least 8.24 percent or 1 76, 000 of them did so 
through registration drives. This number is even more compelling when analyzed by race. 

A Census Bureau report reveals that in 2004, 17.4 percent of African-Americans and 1 8.9 percent of 
Hispanic voters in Florida registered through private registration drives, compared to only 6.6 percent 
of non-Hispanic whites.* ** Likewise, in 2008, we see a similar trend, with 12.7 percent of black voters 
and 12.1 percent of Hispanic registered voters registered through drives compared to only 6.3 percent 
of non-Hispanic white registered voters in Florida.’ Furthermore, among those who said they voted 
in Florida in 2008, 6.3 percent of white voters were registered through drives, versus 1 1.5 percent of 
black voters and 11.5 percent of Hispanic voters. 

As the data suggests, voter registration drives conducted by nonpartisan, nonprofit organizations 
have dramatically increased voter registration rates among groups that have traditionally faced the 
greatest barriers to voting, including low-income, minority, and elderly. Consequently, HB 1355’s 
dramatic impact on third-party registrations is poised to have a significant impact on one of the 
state’s key mechanisms in achieving minority participation and access to the ballot. 

However, as a result of the restrictive changes in the law, including shortening the time period for 
submission of voter cards through drives by 80 percent (from 1 0 days to 48 hours), third-party 
registration drives have been dramatically curtailed in the state and may come to a complete halt. 
Many non-partisan organizations like the League of Women Voters of Florida and Rock the Vote 
have indefinitely suspended ail voter registration efforts in the state for fear incurring hefty fines that 
would be assessed for mistakenly not complying with the panoply of administrative regulations now 
in place. Dcidre McNabb, president of the Florida League of Women Voters, explained the burden 
the new law placed on her volunteers. “When we looked at the laws, we felt that this would put our 
thousands of volunteers across the state who have registered voters for 70 years in Florida at a grave 
disadvantage. We did not feel that we as an organization could ask our volunteers to undergo that 
kind of vague, restrictive and punitive restriction which the legislature has tried to impose,” McNabb 
said.‘' 

The bill leads to absurd results. By requiring third-party groups to submit voter rcgi.stration forms to 
the state within just 48 hours or risk fines, the bill would dampen the enthusiasm of volunteers and 
teachers around the state who are committed to encouraging participation in our democracy. The 


* U.S. Census Bureau, Current Population Survey, November 2004. The national tigures in 2004 were; 7.8% of non- 
Hispanic whites; 12.7% of blacks; and t2.9%ofHi.spanics. See Tabic 14, 
http;//www.census.gov/hhes/www/socdcrno/vo!ing/pubHcations/p20/2004/tables.html. 

’ U.S. Census Bureau, Current Population Survey 2008, available at 

http;//www.census.gov7apsd/techdoc/cps/cpsnov08.ptlf. .All data from the CPS on methods of voter registration is 
self-reported by survey respondents. The corresponding national figures in 2008 were; 5.4% of non-Hispanic whites 
registered at private drives; 1 1.1% of African-Americans; and 9.6%of Hispanics. See Table 14, 
http.7/www.ccnsus.gov/hhcs/www/socdcmo/voting/publications.''p20/2008/tabics.html. 

** U.S, Census Bureau, Current Population Survey 2008, available at 
http://www. census, gov/apsd/techdoc/cps/cpsnov08.pdf. 

"http:7tpmmuckraker.talkingpoinl5mcmo.com/20l l/07/floridajeaguc_of_wanien_voters drop.s_registration.php 
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experiences of two Florida teachers further illustrate the challenges that new third-party registration 
requirements pose. 

The Daytona Beach News-Journal recently reported that as a result of HB 1355, New Smyrna Beach 
high school teacher .lill Cicciarelli is under investigation by the state for pre-registering high school 
students to vote without first registering with the state, for which she could be fined up to $1000.'^ 

Also of concern is the story of another educator. Dawn Quarles, an advanced placement government 
teacher in Santa Rosa County, who is facing similar charges. As reported by the Associate Press, 
“Ms. Quarles admitted in the past she had not gotten forms in to the Secretary of State within the 1 0 
day window, but had made sure she had done so this time, only to find out the rule had been changed 
to 48 hours.” Quarles said 48 hours was not enough time to mail the forms to the Santa Rosa County 
supervisor’s office. “That's ridiculous, that's crazy," Quarles said “I don't know about it, so how can I 
abide by it?"*’ 

For many young people and first-time voters, high school is their entry into civic engagement. But 
with teachers facing "voter fraud" charges, high school-aged youth will most likely not be registered 
to vote in 2012 in Florida. Moreover, the restraints to third-party voter drives will have a deleterious 
impact on minority turnout at the polls. 

According to U.S. Census Bureau data from the 2004-2008 election cycles, African Americans and 
Hispanics rely more than white voters on third-party registration, and are more than twice as likely to 
register to vote through private drives as whites. Further, minority reliance on such drives is greater 
in Florida than anywhere else in the country. 


Costs of other Restrictive Changes 

One significant change is the shortened early voting period, which has been reduced from 14 days to 
8 days, and the elimination of voting on the last Sunday before the election. In recent years early 
voting has surged, with more than a dozen states launching or expanding early voting in their state, 
according to the National Council of State Legislatures. Further, data compiled by the Associated 
Press and Edison Research reveal that in the 2008 general election, 34 percent of voters nationwide 
cast ballots before Election Day, up from 22.2 percent in 2004. 

In Florida, early voting has had similar success and is widely utilized in the African-American 
community. According to the National Association for the Advancement of Colored People, more 


http://www.ncw,s-joiimak)nline,com/news-4ocal/southcast-volusia,'20l l/lO/23/new-tlorida-election-iaw-.stirs-up- 
controversy.html 


http;//www2.tbo.coni/ncws/politics/2()l 1/nov/ 
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than 32 percent of those who voted early on that last Sunday before Election Day were African 
American and nearly 24 percent were Latino. In the 2008 general election 54 percent of African- 
American voters cast their ballots early and made up nearly one-third of the statewide voter turnout 
the Sunday before the election. 

However, supporters of HB 1355, and others laws like it, tout the changes as being necessary to curb 
fraud, save money and ensure a more orderly process. However, they are unable to provide one 
single indicia of evidence to support these claims. In fact, there is evidence to the contrary, revealing 
that reforms put in place after 2000 have largely been successful. According to the Florida 
Department of State, fraud is minimal; only 3 1 cases of alleged voter fraud have been referred to the 
Department of Law Enforcement in the past three years. 

New regressive voting laws are thus targeting communities that have traditionally struggled for ballot 
access - and that have fought long and hard for the access they have - and setting back the clock on 
their progress and their rights. 


Conclusion 

Fortunately, there is a glimmer of hope. Throughout the country advocates have worked diligently to 
educate and mobilize constituents to combat these pernicious restrictions. In Florida, the League of 
Women Voters and the ACLU have filed a lawsuit challenging the constitutionality of HB 1355, In 
addition, legislation will be introduced this session to counter many of the restrictive provisions of 
the law. These are just a few examples of the ways Americans arc fighting back against laws 
designed to suppress their constimtional right to vote. 

It is important to note, in some states, governors have protected the rights of their citizens by vetoing 
corrosive voter ID laws. Yet many others have fallen prey to the rhetoric - or orchestrated and 
perpetuated the rhetoric themselves - in an attempt to disenfranchise thousands of voters across the 
country for political gain. Rhetoric like that of Nevada Governor Brian Sandoval that “the right to 
vote is a privilege” - a contradiction in terms if I have ever heard one - cannot be tolerated in a 
democracy founded on equality.'^ Explanations from New Hampshire House Speaker, Bill O’Brien, 
that college students are “foolish” and just “vote their feelings” and so should not be able to cast a 
ballot have no place in the 21“ Century,'’’ Unfortunately, it is this type of rhetoric that has dominated 
the conversation. 

It should be the duty of our policymakers to remove the barriers to participation for all citizens, not to 
erect new ones under the guise of fixing a problem that doesn’t actually exit. Removing barriers 
involves modernizing the voting system with automated registration, online access to records, and 
accessible voting machines that would allow more than 65 million eligible Americans to 
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participate, investing in a uniform, simplified process for voting would eliminate unnecessary 
bureaucratic processes, save states money, and save election officials time. Right now state 
legislators are committed to doing the opposite. Requiring photo ID, limiting early voting days, 
restricting third-party registration and other impositions on the right to vote will not preserve our 
democracy, it will only serve to exclude many Americans from participating in the important 
decisions that face us all. 

Thank you for your leadership on this critical issue. 
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Statement of Senator Patrick Leahy (D-Vt.), 

Chairman, Senate Judiciary Committee 
Hearing On 

“Mew State Voting Laws II: Protecting the Right to Vote in the Sunshine State” 
Before the Subcommittee on the Constitution, 

Civil Rights and Human Rights 
January 27, 2012 

Today the Senate Judiciary Committee holds the second hearing in a series that began last fall. 
This timely hearing, entitled “New State Voting Laws II: Protecting the Right to Vote in the 
Sunshine State,” focuses on a state that sadly has been no stranger to voter suppression. 

Florida’s history of voting rights violations led five Florida counties to be deemed “covered 
jurisdictions” under Section 5 the Voting Rights Act. Under that historic and important civil 
rights law, those counties must receive the Department of Justice’s clearance before making 
changes in their voting laws or go to court to receive permission. Just last year, Florida enacted 
HB 1355, a law designed to severely restrict voter registration drives, slash the early voting 
period by nearly half, and stripped voters of the opportunity to vote the Sunday before election 
day. The president of the League of 'Women Voters of Florida has identified this as a return “to 
Jim Crow-style tactics of disenfranchising voters.” I agree. 

Unfortunately, Florida is not alone in enacting voter disenfranchisement laws. Restrictive voting 
laws are spreading across the country like wildfire. The recent method of choice has been strict 
voter ID laws. In fact, according to the National Conference of State Legislatures, since 2001, 
nearly 1 ,000 voter ID bills have been introduced in 46 states. Only three states - including my 
home state of Vermont — do not have a voter ID law and did not consider voter ID legislation 
last year. 


Many Americans associate any barriers to voting with a dark time in our Nation’s history. We 
will never forget the courageous and resilient Americans who were attacked by dogs, blasted 
with water hoses, or beaten by mobs simply for attempting to register to vote. We remember a 
time when stubborn and recalcitrant state officials used discriminatory devices such as poll taxes, 
grandfather clauses, and literacy tests to exclude American citizens from their democracy. We 
cannot backslide on the progress we have made protecting every American’s right to vote. 

In 2006, members of Congress stood together on the Capitol steps to reaffirm our commitment to 
achieving fall democratic participation by reauthorizing the Voting Rights Act. This Committee 
played a key role in reinvigorating and reauthorizing that landmark law. After nearly 20 hearings 
in the House and Senate Judiciary Committees, we found that modem day barriers to voting 
continue to persist in our country. The legislation reauthorizing Section 5 of the Voting Rights 
Act passed by both the Senate and House overwhelmingly, and was signed into law by President 
Bush, who also supported its constitutionality. 

Earlier this week, the state of Texas sued the United States in an effort to “fast-track” the 
enforcement of the state’s new voter ID law. Texas has the burden of proving their voter ID law 
is not discriminatory, something South Carolina, another .state covered under Section 5, was 
unable to do. But rather than cooperating and providing the necessary and complete information, 
Texas is suing the Justice Department and challenging the constitutionality of Section 5. In 
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doing so, Texas is making a deliberate effort to undermine and reject the nearly unanimous 
conclusions of the democratic branch of government responsible under the Constitution for 
making sure that one person, one vote is a reality. 

We have made great progress in our national quest for a more inclusive democracy. We must 
understand that today’s voting restrictions are not only harmful but run contrary to our 
Constitution’s text and history. I thank the chairman of the Subcommittee on the Constitution, 
Civil Rights and Human Rights for holding this important hearing in the Hillsborough County 
Courthouse and the witnesses for their testimony. 

##### 
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statement from t he FSA: 


Students are citizens and voters of the State of Florida, and as such, demand accessibility and fairness 
with regards to Florida's election laws. The Florida Student Association recognizes that Florida's students 
and younger generations are not involved in the selection of our state leaders. This is incredibly important 
given that higher education has become, and continues to become, less and less of a priority in the 
state's budgeting process. In order for students to be adequately represented, we have to have greater 
access and involvement in the selection of our representatives. In particular, the FSA strongly supports 
SB 516 (Senator Nan Rich), which extends early voting access and establishes universities as early 
voting sites. HB 1079 (Rep. Joe Gibbons) is the companion bill in the State Flouse. In addition, the FSA 
supports HB 1 189 (Rep. Mark Pafford), which would repeal voting barriers within HB 1355 and is 
necessary in order for SB 516 to permit early voting access and early voting sites at colleges and 
universities. SB 1636 (Sen. Nan Rich) is the companion bill in the Florida Senate. 

Regards, 

Michael Long 

Student Body President, New College of Florida 
Chairman, Florida Student Association 
Member, Florida Board of Governors 

STATE UNlVEKSriY 
SYSTEM i>/FlX)RIDA 

of 


Box 620 5800 Bay Shore Rd. Sarasota, FI 34243 
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TESTIMONY PRESENTED TO: UNITED STATES SENATE JUDICIARY SUB- 

COMMITTEE ON THE CONSTITUTION, CIVIL 
RIGHTS, AND HUMAN RIGHTS 

FROM: Ann McFall 

Supervisor of Elections, Volusia County, Florida 


I have been a lifelong resident of Volusia County, Florida graduating from Seabreeze 
High School in Daytona Beach and Stetson University in Deland. I am the former owner of 
McFall & Associates Accounting and Tax Service. I have served as an elected official for 22 
years; as a school board member, a county council member and, currently, as Supervisor of 
Elections. I am a member of the Florida State Association of Supervisors of Elections, having 
served on the Board of Directors and the legislative committee. In my 22 years of public service 
I feel uncomfortable calling attention to my personal beliefs and ideals. But, in 2011 the Florida 
Legislature passed sweeping legislation and the Governor signed off on the legislation to the 
Florida Election Laws causing me to reassess any hesitancy in expressing my opinion. Most of 
the 63 Sections of HB 1355 were scrivener corrections. But, other changes are considered by a 
lot of professional elections officials and community groups to be so onerous that it is bound to 
cause confusion, lack of interest in elections, and lower turnout than Florida has ever 
experienced. I am one of those officials. There are 4 areas of concern that stand out. Those are: 
changes to early voting; changes to 3'^'’ party voter registration; address changes at the polls; 
and selection of the date of the primary in 2012. 

Early voting 

HB 1355 made several changes to early voting. Some of the highlights are: 

• All early voting sites in a county are no longer required to open on the same days for the 
same amount of time, 

• Early voting shall begin on the lo"’ day (changed from the 15'^ day) before an election 
that contains state or federal races and end on the 3''^ day (changed from the 2""* day) 
before the election, and 

• Shall be provided for no less than 6 hours and no more than 12 hours per day. 

• The Supervisor may provide early voting for elections that are not held in conjunction 
with a state or federal election. 

Effects of these changes are significant. Although there was no consultation with Supervisors of 
Elections or any cost benefit analysis done, the legislature seemed to believe that it will save 
local Departments of Elections money in having early voting for fewer days. In reality it will cost 
my Department more money. My data base of competent well trained workers for early voting 
includes only so many workers. If 12 hour days is the hours decided, some workers will have to 
arrive at my office 1 'A hours from the opening of the early voting site, stay until the last voter 
has voted, and come back to my office after closing and balancing therefore causing a 15 hour 
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day for 8 days. With a regular 40 hour work week as the norm, some of the workers will put in 
100 hour work week, causing more overtime than regular time. 

in my personal opinion a change to F.S. 101.657 that should have been made and was not was 
flexibility should have been given to the Supervisor of Elections to choose early voting sites 
from a broader choice. Currently early voting can be held only at the Department of Elections 
main office, a satellite office that has been open at least 1 year prior to the election, a public 
library, or a city hall. What is missing are community centers, college campuses, county 
buildings, parks, YMCA's, storefronts, malls, churches, etc. Volusia County has close to 30 
potential sites if the law became more flexible. The questions that beg to be asked: If the 
Supervisor of Elections is permitted by law to choose where polling sites may be on Election 
Day, why does she not have the authority to choose early voting sites? Who better to know her 
county and constituents? 


3'^'* party voter registration 

• A third-party voter registration organization means any person, entity, or organization 
that solicits for collection) or collects any voter registration. 

• A 3PVRO must designate a registered agent on Form DS-DE 119. The person must be 
authorized to transact business in the state, be authorized to accept legal service of 
process on behalf of 3PVRO and sign form DS-DE 119. 

• The Division must approve the registration and assign an ID # before a 3PVRO can 
conduct voter registration activities 

• The 3PVRO must file DS-DE 120 with the State Division of Elections within 10 days. 

• Responsibilities of a 3PVRO include: 

Within 48 hours or before book closing, whichever occurs first submit all 
applications to DOE/SOE, including those that are incomplete. 

Serve as a fiduciary for the applications. 

Shall print the date and time that the applicant completed the application on a 
conspicuous space on the bottom portion on the reverse side of the application. 
Keep its registration and agents' information updated within 10 days of any 
change. 

File monthly reports on Form DS-DE 123 which must be submitted by the 10**’ of 
each month even if no activity during the period. 

• Processing of Voter Registration Application from an organization by the Division and 
Supervisor of Elections: 

For each non-blank registration application that an organization delivers, a voter 
registration official shall record the date and time of delivery on the bottom 
portion of the reverse side of the application. 

The division or the supervisor of elections shall make voter registration forms 
available. 

Each supervisor of elections shall provide to the division information on voter 
registration forms assigned to and received from 3PVRO.Each supervisor shall 
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report to the Division on Form DS-DE 124 by noon of the following business day 
the number of registration applications provided to and received from each 
organization the previous day. 

Form DS-DE 124 must be submitted as an attachment in pdf format in an email 
or by facsimile. 

Supervisors of elections or their staff shall report any untimely filed voter 
registration application submitted by an organization by sending the Division an 
explanatory statement in an e mail and attaching documents which reflect the 
untimely submission. 

• Possible penalties include: 

$50 per application received more than 48 hours after applicant turned in the 
form (Increase to $250 if act is willful). 

$100 per application collected by 3PVRO before book closing and received by 
DOE/SOE after book closing (Increase to $500 if act is willful). 

$500 per application collected by 3PVRO which is not submitted to the DOE/SOE 
(Increases to $1000 if act is willful). 

Violations may be referred to the Attorney General's office. 

Changes in the voter registration process are considered by many to be frustrating and 
unenforceable. It creates a bureaucracy that forces elections officials to attempt to legally 
circumvent the law by deputizing school officials or increasing staff in order to hold more voter 
registration drives as opposed to making it easier for community groups to hold those drives. 
This became apparent to me when my office received an envelope with approximately 50 
completed applications from a New Smyrna Beach High School teacher who oversaw a voter 
registration drive of high school seniors at the beginning of the year. She waited a couple of 
weeks (unknowingly breaking the law) in order to make sure all applications had been 
completed. Because of this, I was forced to submit her name as being out of compliance with 
the new law. Two months later, I was forced to report a well known community activist as 
being out of compliance due to handing in 4 applications late. She was at a church function on a 
Friday evening, assisted 4 people in filling out the applications, and delivered them to my office 
on the Tuesday immediately following the function. She assumed that the 48 hour restriction 
began on the Monday that the Department was open when it actually began on Friday evening. 
The fraud that is repeatedly used as a reason for this part of HB 135S is a misnomer. January 1, 
2006 the State went live with the Florida Voter Registration Database. This was a major 
undertaking in the name of preventing voter fraud, duplication of applications, etc. It works. On 
the other hand, nothing in the 3'“^ party registration organization restrictions in HB 1355 will 
help prevent fraud. I am convinced of that. 

Address changes at the polls 

Previous to 2011 address changes from one county to another were permitted to be 
completed at any early voting site or at the correct precinct on Election Day. Changes to Florida 
Statute 101.045 now state: "Except for an active uniformed services voter or a member of his 
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or her family, an elector whose change of address is from outside the county may not change 
his or her legal residence at the polling place and vote a regular ballot; however, such elector is 
entitled to vote a provisional ballot. 

As a follow up to this law change, the Secretary of State sent out Directive 2012-01 
which states: "In the context of a voter who votes a provisional ballot due to an out-of-county 
address change, section 101.048(2) (a), Florida Statutes, would require the canvassing board to 
contact the supervisor of elections' office in the voter's prior county of residence to determine 
whether the person had already cast a ballot in the election. Therefore, supervisors of elections 
must be prepared to contact other supervisors of elections' offices immediately following an 
election and throughout the period for canvassing provisional ballots. Upon being contacted by 
other supervisors of elections inquiring whether the person casting a provisional ballot had 
already voted in the former county, supervisors of elections also must be prepared to check the 
precinct registers within their counties. I hereby direct that supervisors of elections cooperate 
with each other in this provisional ballot verification process and timely respond with accurate 
information concerning a voter who is the subject of another supervisor of elections' 
provisional ballot verification request." 

In another area of the election law, F.S. 97.072 the law has changed to allow an out of 
county address change to be made over the phone. Specifically, the law now states: "If the 
address change is within the state and notice is provided to the supervisor of elections of the 
county where the elector has moved, the elector may do so by contacting the supervisor of 
elections via telephone or electronic means. 

In summary, a person who is moving from one county to another in Florida can stand 
outside of an early voting site or their correct polling place, make an address change over the 
phone, and go in and vote a regular ballot. But, if the same voter chooses to enter the polling 
place, complete an address change, he must vote a provisional ballot. 

Volusia County has 5 colleges/universities located in the county; Stetson, Bethune 
Cookman University, Embry Riddle, Daytona State College, and a UCF satellite campus. A 
majority of address changes in previous elections were from students who live somewhere else 
in the State but attend post secondary schools in Volusia County and choose to vote in Volusia 
County. In fact, the most active college campus in Volusia County is Bethune Cookman 
University. The university has a march from the campus to the Daytona Beach early voting site 
for every major election. Unfortunately, there are address change issues with the majority of 
the 2000 students who march due to dormitory changes, apartment changes, freshmen 
changing addresses from their home to the college campus, etc. The Department of Elections is 
prepared to process double the provisional ballots that are usually received, and by law, must 
be complete by the Friday immediately following the election. 
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Primary election date 

F.S. 100.061 has changed the primary election date for 2012 to 12 weeks prior to the 
general election as opposed to 10 weeks prior to the general election. The August 14, 2012 
election is a week before most universities open for the fall semester and two weeks before 
Labor Day. This will undoubtedly lock out students as well as senior citizens who come to 
Florida in the fall. In addition, in a year of apportionment there is a good possibility that 
reapportionment will not be complete before candidate qualifying begins on June 4, 2012. 

I believe I have a positive relationship with the Volusia delegation. But, there were no 
calls asking how this legislation would affect Volusia County from the delegation. It was almost 
as if the deal was done. If the State Legislature truly wanted feedback on how these changes 
would affect Departments of Elections state wide, dialog would have been asked for and 
welcomed. There would have been a cost benefit analysis done or surveys of Supervisors of 
Elections to see what impact it would have on day to day operations. The silence was 
deafening. 

I can assure everyone that I am committed to getting the message across that the new 
laws are not needed, certainly under the premise that it will prevent fraud from occurring. I 
thank the committee for coming to Florida to hold this public meeting. 
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January 27,2012 

Chairman Durbin, distinguished members of the United States 
Senate Judiciary Committee, I want to first say thank you for your 
courage in holding this field hearing in Tampa, Florida. 

My name is Jose Balasquide, 1 am representing Mi Familia Vota 
Education Fund. We are a non-partisan, non-profit organization and 
our mission is to increase Latino civic participation through 
Citizenship, Voter Registration, Voter Education, Voter Participation 
and Civic Engagement post election day. 

In Florida and around the country, new restrictive laws are being 
implemented that constitute a direct assault on the voting rights of 
ordinary Americans and particularly on our most vulnerable. 

I have been a resident of the great state of Florida since 1993. 1 
learned at an early age what it meant to be a civically responsible 
person, by the example of my mother. My mother Zulma Velez 
Estrada is an extraordinarily dynamic woman who has always been 
concerned about her community. She taught me the values of 
democracy and civic engagement by living a life dedicated to 
bringing improvement upon the community in which we live in. 

1 saw my mother work arduously on the Puerto Rico Federal Affairs 
Administration Qite Nada Nos Detenga voter registration campaign, 
reaching out to low propensity Latino voters along the 1-4 corridor 
and registering them to vote. Her passion was contagious, her 
leadership inspiring and her efforts were tireless. She taught me well 
and planted the seeds of civic engagement in my heart at a young 
age. During the subsequent years, 1 followed in her steps. 1 became 
involved in voter registration campaigns, community organizing, the 
restoration of the civil rights of cx-felons, educational campaigns 
and I also work at the Florida State Senate where 1 learned about the 
legislative process, its duties and responsibilities. 

Today, 1 have the honor to serve as the Florida State Director of an 
amazing organization. Mi Familia Vota Education Fund. Mi Familia 
Vota EF is a national 50i(cX3) organization that unites Latino, 
immigrant, and allied communities to promote social and economic 
justice through increased civic participation. MFVEF works with 
the diverse Latino population to promote citizenship, increase voter 
registration and voter participation. 
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Today the citizens of our great state of Florida and the civic organizations that have dedicated as 
part of their core mission to help its people become more active in the democratic process are 
facing a draconian threat; a very lethal weapon against our constitutional rights; in effect a 
reversal of our individual rights to freely participate in the process of elections. 

The provisions of HB 1355 that we believe violate Section 5 arc; 

1 . Reducing the number of days for early voting from 1 4 days to eight days - from the 1 0th to 
the 3rd day before the election. Fla, Stat. § 101.657(l)(d) (FIB 1355, Sec. 39); 

2. Requiring third-party voter registration organizations to submit voter registration applications 
within 48 hours of receipt instead of 10 days as provided by existing law, and imposing a fine of 
$50 for each failure to comply with the deadline, and imposing fines of up to $ 1 ,000 for failing 
to comply with other provisions. Fla. Stat. § 97.0575(3)(a) (HB 1355, Sec. 4); 

3. Disallowing voters who move from one Florida County to another to make an address 
change at the polls on the day of an election and vote a regular ballot, except for active military 
voters and their family members. Fla. Stat. § 101.045(2)(d) (HB 1355, Sec. 26); 

4. Reducing the shelf-life of citizen initiative petition signatures proposing constitutional 
amendments from four years to two years. Fla. Stat, § 100.371(3) (HB 1355, Sec, 23) 

HB-1355 is a threat specifically against the freedom of speech, against our voice that resonates 
through our vote, the cornerstone of the America we all know and love. This voter suppression 
act is a cynical set of rules that, if implemented, can result in thousands of Latino voters being 
disenfranchised. 

The proposed changes will impose significant and undue burdens on third-party voter 
registration organizations, such as my organization. Mi Familia Vota Education Fund, that seek 
to register racial and language minorities. In the case of the Latino community in Florida, there 
are approximately half a million voting age Latino citizens who are not registered to vote. Our 
job to register these voters is made extremely difficult by these new rules. 

If the argument is to reduce voter fraud, the reduction from ten to two days to tum-in 
registrations is counterproductive. In the past our quality control and verification methods 
include a check of all registrations, inspecting them to make sure the forms include all required 
information and doing spot checks where registrants are verified through phone, mail and even 
door knocks. Squeezing our quality control methods into a 4H-hour tum-around period would 
increase the likelihood for errant registrations to get through unnoticed. 
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Based on nationwide statistics, in 2008, more than one-third of voters who registered through 
third-party drives were racial minorities. And according to the League of Women Voters, 

African American and Hispanic voters register with third-party groups at twice the rate of other 
voters. See "Voting laws Sunday punch," The Herald-Tribune, June 15, 201 1 . Minority voters in 
Florida, as in the rest of the country, have benefitted from community-based registration drives. 

The new rules will prevent many voters who move from one Florida County to another to make 
an address change at the polls on the day of an election and vote a regular ballot - as has been the 
policy in Florida for decades. According to a 2008 Pew Research Center survey on Social and 
Demographic Trends, in the preceding live years 48% of Latinos have moved, compared to just 
27% of whites. Since Latinos tend to be more mobile than whites, the restrictions on making an 
address change at the polls on the day of an election and voting a regular ballot will have an 
adverse racial impact. With statewide elections growing so close there is a lot at stake when it 
comes to restricting groups from the ballot box. The new laws have the intended purpose of 
restricting access to the ballot box to those most vulnerable in our society. 

HB-1355 is a step in the wrong direction. While in California law makers are making it easier for 
American citizens to participate in our democratic process by enacting electronic voter 
registration, Florida’s lawmakers are going the opposite direction and, if unchecked, they will 
continue to keep more and more people from the polls, destroying the binding contract we 
Americans make with ourselves and with each other, the democratic process as defined by our 
American Constitution. Disenfranchising voters at the polls and suppressing voter registration 
efforts via bureaucracy and fines is the short-term goal for this group of legislators. It’s a dirty 
tactic aimed at limiting the growing influence of a new electorate that is diverse in nature and 
reflective of what makes this a great nation. 

On behalf of Mi Farailia Vota Education Fund, 1 am asking the United States Senate Judiciary 
Committee and the United States Department of Justice to oppose in full power any 
discriminatory laws that will disenfranchise Latino citizens and other underrepresented groups of 
voters. 1 further request that you enforce Florida's compliance with the Voting Rights Act. 

Thank you for your time. May God bless us all. 


Jose Balasquide 

Florida State Director 

Mi Familia Vota Education Fund 
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NEW FLORIDA ELECTIONS LAW NEGATIVELY IMPACTS 
HISPANIC VOTER PARTICIPATION 

Presented at 


“New State Voting Laws II: Protecting the Right to Vote in the Sunshine State" 


Submitted to 

Senate Judiciary Committee 


Submitted by 
Eric Rodriguez 

Vice-President, National Council of La Raza 


January 27, 201 1 
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The National Council of La Raza (NCLR) is the largest national Hispanic civil rights and 
advocacy organization the United States, dedicated to improving and expanding 
opportunities for the nation’s 50.5 million Hispanics. To that end, a significant part of our 
work is dedicated to building long-term, informed participation among the Latino 
electorate nationwide and increasing the influence of the Hispanic community in the 
political process. To achieve this, our practical efforts in civic engagement focus on 
naturalization, voter registration, voter education, and mobilization. 

NCLR's civic engagement program currently operates in Florida (our largest operation), 
Nevada, Colorado, New Jersey, Pennsylvania, California, and Texas, and will expand into 
North Carolina later on in the year. Florida, the nation’s third most Hispanic populous 
state, is a flagship operation for this project, and NCLR’s program is one of the largest voter 
registration efforts in the state. 

In May of last year, Florida Governor Rick Scott signed into law HB 1355, a sweeping 
electoral reform bill that seeks to roll back decades of work to ensure that all Americans 
are afforded an equal opportunity to vote. Because of Florida’s unfortunate history of 
racial discrimination in its voting practices, electoral laws passed in the state that affect five 
specified counties — Collier, Hardee, Hendry, Hillsborough, and Monroe— must be reviewed 
by the Department of justice or a federal court to ensure that they do not violate the 1965 
Voting Rights Act. Currently, the most controversial provisions of this new law are under 
legal review by a panel of federal district court judges in Washington, DC and are the 
subject of the January 27, 2012 hearing. 

We believe that these provisions strike at the core of our most basic and treasured 
American values, erecting unnecessary barriers to voter participation and 
disproportionately impacting minority voters — an effort tantamount to voter suppression. 
Therefore, N CLR, along with the League of Women Voters of Florida, intervened in federal 
court to oppose these new restrictions. 

The provisions currently under review aim to: 

1 . Drastically reduce the number of days for early voting, eliminating the first five days of 
early voting and the Sunday prior to Election Day 

2. Require third-party voter registration organizations (like NCLR) to submit voter registration 
applications within 48 hours of receipt, imposes fines for failing to comply with that 
deadline, and impo.ses other restrictions on voter registration activities 

3. Prevent registered voters who have changed their address from another Florida county from 
notifying election officials of the move on Election Day and voting with a regular ballot; 
instead, these voters would only be allowed to cast a provisional ballot 

Proponents of this law argue that its purpose is to stem voter fraud in Florida, yet the 
figures belie their argument. Florida has prosecuted few cases of voting fraud in recent 
years. Many complaints filed regarding voting inconsistencies relate to absentee ballots, an 
area that, interestingly, the new law provides additional flexibility for rather than increased 
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scrutiny. Overall, there is a lack of evidence to support the reasons claimed by the law’s 
proponents for these voting changes, and there is substantial concern that their actual 
targets include the state's minority voters. 

The reduction in early voting days particularly affects Black and Hispanic voters. For 
example, the flexibility provided by early voting has allowed working families to do their 
civic duty while still meeting work and family obligations. Eliminating early voting on the 
Sunday prior to Election Day also harms Hispanics and Blacks who are often mobilized by 
their churches to vote after services. 

The new laws will place additional burdens on millions of Floridians. The state has 
suffered the brunt of the nation’s foreclosure crisis, and Latino families have been 
disproportionately affected. Many have lost their homes since the last election they voted 
in, and according the new law, if they have not filed a change of address prior to Election 
Day and moved between counties in Florida, they will only be allowed to cast a provisional 
ballot This provision will no doubt also affect Latino college students since they tend to be 
more mobile and change addresses more frequently, as well as elderly Latinos who may 
have transitioned to a family home or assisted living facility. 

The work of third-party registration groups in Florida is invaluable and has benefitted the 
Hispanic community by providing easy access and cultural and language sensitivity to the 
voter registration process. Latino voters often register to vote with third-party groups 
working within the community; the new measures will certainly impede the work of 
organizations like NCLR, the League of Women Voters of Florida, and the Boy Scouts of 
America. Stringent requirements and shortened turnaround timelines will place undue 
burden — both financially and in terms of staff capacity— on nonprofit groups that are 
responsible for registering a significant percentage of voters. Unfortunately, this will likely 
lead many third-party voter registration groups to cease operations in Florida. 

In addition, the shortened turn around period of 48 hours might ultimately cause an 
increase, rather than a decrease, in overall inconsistencies and invalid registrations as the 
quality control process will have to operate within a much shorter timeframe for groups 
already .struggling to keep up their voter registration efforts during a fiscally challenging 
time. 

Our hope is that the federal court will see through the false arguments to the dangerous 
legal precedent that will be e.stablished if these provisions are allowed to stand, thereby 
emboldening similar, discriminatory efforts in other states across the nation. As Census 
figures demonstrate, the Hispanic population is not just experiencing tremendous general 
population growth, but a ballooning of the number of Hispanics who are eligible to vote, 
from 13.2 million in 2000, to 21.3 million in 2010. This growth is expected to continue 
exponentially, considering that each month, 50,000 Latinos turn 18 and become eligible to 
vote. We should be working toward incorporating Latinos into the political process and 
encouraging them to help shape a better future for our country, rather than finding ways to 
alienate or disenfranchise them from that process. This country, built upon the 
cornerstone of democracy and the political process, cannot allow an intolerant few to erase 
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decades of hard-won civil rights progress. If America is to prosper, then it must renew 
efforts to protect the rights of all Americans, not erode the rights of the most vulnerable. 
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TESTIMONY OF BEVERLYE COLSON NEAL 
BEFORE THE SENATE JUDICIARY SUBCOMMITTEE ON THE 
CONSTITUTION, CIVIL RIGHTS AND HUMAN 

GOOD AFTERNOON SENATOR DURBIN AND MEMBERS OF THE 
COMMITTEE. MY NAME IS BEVERLYE COLSON NEAL, CURRENTLY 
FLORIDA DIRECTOR FOR THE NATIONAL CONGRESS OF BLACK 
WOMEN (NCBW). I WANT TO THANK YOU FOR CONVENING THIS 
HEARING BECAUSE IT IS SO IMPORTANT TO AFRICAN AMERICANS TO 
BE ALLOWED TO VOTE WITHOUT DISRUPTION. 

NCBW IS A 501(C) 3 ORGANIZATION WHOSE MISSION IS TO EMPOWER 
AFRICAN AMERICAN WOMEN AND THEIR FAMILIES, WHICH MAKES IT 
PERTINENT THAT I HAVE BEEN AFFORDED THE OPPORTUNITY FOR 
ME TO SPEAK BEFORE YOU TODAY, TO ADVOCATE FOR AFRICAN 
AMERICAN WOMEN VOTERS IN FLORIDA. 

CURRENTLY, THERE ARE 982,497 AFRICAN AMERICAN WOMEN 
REGISTERED TO VOTE IN FLORIDA AND THEIR ABILITY TO VOTE ON 
ELECTION DAY IS IMPORTANT. WE ARE HERE TODAY TO PROTECT 
THEIR RIGHT TO BE ABLE TO VOTE WITHOUT ANY DISRUPTION. 

I WOULD LIKE TO PROVIDE A LITTLE HISTORY AS IT RELATES TO 
EARLY VOTING. IN 2001, THE NAACP FILED A LAWSUIT AGAINT THE 
SECRETARY OF STATE, KATHERINE HARRIS AND THE STATE OF 
FLORIDA, ON BEHALF OF ITS MEMBERS AND BLACK VOTERS, WHOSE 
RIGHT TO VOTE IN THE GENERAL ELECTION ON NOVEMBER 7, 2000 
WAS UNLAWFULLY DENIED. 

IN 2002, DURING MY CAPACITY AS THE EXECUTIVE DIRECTOR OF THE 
FLORIDA STATE CONFERENCE OF THE NAACP AND LAWYERS FOR 
THE NAACP MET WITH THE SUPERVISOR OF ELECTIONS FOR VOLUSIA 
COUNTY TO RESOLVE POINTS OF THE LAWSUIT, IT WAS DURING 
TFIAT MEETING THAT THE NAACP PROPOSED THE IDEA OF EARLY 
VOTING. THE ONLY FORM OF EARLY VOTING THAT WAS AVAILABLE 
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AT THAT TIME WAS ABSENTEE VOTING. THE NAACP PROPSED THAT 
WE SET UP AN EARLY VOTING STATION AT THE JOHN H. DICKERSON 
CENTER IN DAYTONA BEACH, ON THE SATURDAY PRIOR TO THE 
ELECTION. THE PURPOSE OF THE EARLY VOTING WAS TO ALLOW 
REGISTERED VOTERS TO BE ABLE TO VOTE BEFORE ELECTION DAY, 
SO THAT THERE WOULD NOT BE THE SAME PROBLEMS AS WERE IN 
2000, LIKE LONG LINES, PEOPLE NOT BEING FOUND ON THE ROLLS 
AND OTHER BARRIERS THAT KEPT THEM FROM BEING ABLE TO 
VOTE. IT WAS OUR INTENTION THAT BY ADDRESSING THESE 
CHALLENGES THROUGH AN EARLY VOTE PROCESS THEY, MEANING 
THE VOTERS, WOULD BE AHEAD OF THE GAME. 

THE SUPERVISOR OF ELECTION IN VOLUSIA COUNTY AGREED, BY 
USING A PROVISION IN THE STATE LAW THAT ALLOWED HER TO SET 
UP SATALITE OFFICES. BECAUSE RESOURCES WERE SCARCE, SHE 
ALSO ALLOWED THE VOLUSIA COUN TY BRANCH OF THE NAACP AND 
ITS MEMBERS TO ASSIST WITH THE EARLY VOTING ON THAT 
SATURDAY IN DAYTONA BEACH. THE NAACP WAS ABLE TO GET 
OTHER COUNTY SUPERVISORS (IN JACKSONVILLE, MIAMl-DADE, AND 
ORANGE COUNTIES) TO ESTABLISH EARLY VOTING IN THOSE 
COUNTIES AS WELL, THE PILOTING OF THIS EARLY VOTE PROCESS, 
PROVED TO BE SUCESSFUL AND WAS SUBSEQUENTLY ADOPTED 
INTO FLORIDA LAW IN TIME FOR THE 2004 ELECTION. 

EARLY VOTING IS A PROCESS THAT HAS PERMITTED MORE AFRICAN 
AMERICANS TO PARTICIPATE FREE OF HARASSMENT. THE PROVISION 
OF HB-I355 THAT CUT BACK EARLY VOTING FROM 14 DAYS TO 8 
DAYS, WILL SURELY HAVE AN IMPACT ON RESTRICTING ACCESS TO 
THE BALLOT. THE HISTORY OF EARLY VOTING WILL SHOW THAT 
AFRICAN AMERICANS BENEFITED FROM EARLY VOTING. THE 
NUMBERS FOR THOSE WHO VOTED EARLY WERE HIGH. WE CLEARLY 
DON’T NEED THE CLOCK TO BE TURNED BACK. 

CHURCHES ARE INSTRUMENTAL DURING THE EARLY VOTING 
PERIOD, BECAUSE THEY MOBILIZE THE MEMBERS OF THEIR 
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CONGREGATIONS AND TAKE THEM TO THE POLLS THE SUNDAY 
BEFORE ELCTION DAY. PASTORS WHO PROMOTED CIVIC 
ENGAGEMENT THROUGH THE ALL SOULS TO THE POLLS PROGRAM 
SERVED TO ENCOURAGE THEIR PARISHIONERS TO GO TO THE POLLS 
AND CAST THEIR VOTE AFTER SUNDAY SERVICES. THIS AFFORDED 
THOSE MEMBERS THE OPPORTUNITY TO VOTE. HB-1355 CANCELED 
EARLY VOTING ON THE SUNDAY BEFORE ELECTION DAY. 

THE OBSTACLES THAT HAVE BEEN PLACED ON THE CITIZENS SERVE 
AS OBSTACLES TO A GROUP OF THE MOST FRAGILE VOTERS. I ASK 
THAT YOU CONSIDER THE RIGHTS OF THE MANY FAMILIES THAT 
ARE AFFECTED BY THE LAWS PASSED BY THE POLITICIANS THAT 
ARE ELECTED TO SERVE THEM. 

THE NEW VOTING REGISTRATION RESTRICTIONS THAT HAVE BEEN 
PLACED ON THIRD PARTY REGISTRANTS IS VERY RESTRICTIVE AND 
UNREALISTIC. I AM A REGISTERED AGENT FOR THE ORANGE 
COUNTY BRANCH NAACP AND THE RESTRICTIONS ARE PROHIBITING 
THE COALITION PARTNERS FROM BEING ABLE TO CONDUCT VOTER 
REGISTRATION WITHOUT FEAR OF BEING PENALIZED. THE BRANCH 
CONDUCTED VOTER REGISTRATION DURING THE MLK DAY 
ACTIVITIES ON THE CELEBRATION WEEKEND, SOME OF THE 
STUDENTS TURNED THE VOTER REGISTRATIONS IN TO ME LATER IN 
THE WEEK (TUESDAY) AND WHEN I TOOK THEM TO TFIE SUPERVISOR 
OF ELECTIONS, I WAS TOLD THAT SOME OF THEM WERE PAST THE 48 
HOURS, IT TOLD THEM THAT I WAS NOT AWARE THE OFFICE WAS 
OPEN ON MONDAY AND THAT WWE HAD ENOUGH TIME TO TURN 
THEM IN, SO I TOOK THOS VOTER REGISTRATIONS BACK TO GET THE 
YOUTH TO COMPLETE NEW VOTER REGISTRATIONS, THEY TOLD ME 
THAT I COULD NO T TAKE THEM BACK ONCE I HAD BROUGHT THEM 
TO THE OFFICE, BUT AFTER PRESENTING MY ARGUMENT, I WAS 
ALLOW TO TAKE THE VOTER REGISTRATIONS THAT WOULD HAVE 
COST ME A PENALTY. THIS IS REALLY A BURDEN BECAUSE YOU 
HAVE TO NOTATE THE TIME YOU COMPPLETED THE REGISTRATIONS 
AND DOCUMENT THE DATE. WE HAVE STUDENTS, WHO ARE 
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MEMBERS OF THE ORANGE COUNTY YOUTH COUNCIL TO ASSIST 
WITH VOTER REGISTRATION AND THESE SPECIFIC DETAILS WILL 
HINDER THEM FROM BEING ABLE TO CARRY OUT THEIR CIVIC 
RESPONSIBILITY. THE VOTER REGISTRATION LIMITATIONS WITH 
SUCH A SHORT WINDOW OF TURN AROUND IS REALLY NOT FAIR AND 
IT BURDENSOME. THE 48 HOURS TIME LIMIT NEED TO BE REMOVED 
AND GIVEN A MORE REASONABLE TIME FRAME. 
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U.S. Senate Judiciary Subcommittee on the Constitution, 
Civil Rights and Human Rights 

Field Hearing: "New State Voting Laws II: Protecting the Right to Vote in the 

Sunshine State " 

January 27, 2012 

Senator Bill Nelson’s prepared statement 

Mr. Chairman: 

While America remains the greatest nation in history, it’s true our country’s path to democracy 
hasn't been without struggles. Minorities and women had to fight for years to have voting 
privileges - the constitutional right that is to be the subject of our hearing today. 

We should note that this is the first time this subcommittee has convened outside of Washington, 
D.C., and it’s appropriate that we meet here in Florida - a state that showed the world how 
important it is to ensure everyone’s right to vote and to have their vote counted. And yet it’s a 
state that only recently passed a new law that might jeopardize that right. 

What’s sad is, we’re not alone. Legislatures in more than a dozen states, where extremists 
seemed to have gained control, passed laws last year that place controversial and unnecessary 
hurdles between the voting booth and our citizens - especially young voters, seniors and 
minorities. 

In fact, these new laws could make it harder for more than five-million eligible voters to cast 
their ballot in this year’s presidential election. As unbelievable as that seems, it’s according to 
the widely respected Brennan Center for Justice at New York University School of Law, which 
recently completed the first, comprehensive study of the new laws. 

So today we’re here to examine, among other things, how one of these election laws made its 
way through the Florida Legislature and was quickly signed by the governor - despite 
widespread public outcry. 

This law reduces the number of early-voting days, including canceling the Sunday right before 
the Tuesday election. It also makes voting harder for people who have recently moved to 
another county and have an address change, like college students. And it subjects voter- 
registration groups to penalties and fines for mistakes. It’s so burdensome that the League of 
Women Voters was forced to abandon its registration drives in Florida after 72 years. 

The Miami Herald has called passage of this law part of a “disturbing trend.” 

The Orlando Sentinel has said the law “amounts to ... weakening democracy.” 
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And Florida Today called it an “assault on the most cherished of American rights.” 

1 would have to agree. It’s why I asked for this hearing. 

Mr. Chairman, I want to thank you and Sen. Leahy for the Judiciary Committee's interest, and I 
wish to commend you for conducting this investigation - and for looking beyond partisan 
political differences to the rights of every citizen. Our goal is, and should always be, to ensure 
the citizens have every means of exercising the power our Constitution says belongs to them. 

It’s a privilege all Americans have demanded throughout the history of our nation. 

In 1 872, after being arrested for casting what was then an illegal vote in a presidential election, 
Susan B. Anthony called it a “downright mockery to talk to women of their enjoyment of the 
blessings of liberty, while they [ were ] denied the use of the only means of securing [ those 
blessings ] ... the ballot.” 

Nearly a hundred years after that our country still had in place poll taxes and literacy tests aimed 
at blocking Aftican Americans from voting. 

Dr. Martin Luther King Jr. warned us back then that "all types of conniving methods” could be 
used to keep people from becoming registered voters. The civil rights leader said, “The denial of 
this sacred right is a tragic betrayal of the highest mandates of our democratic traditions - it is 
democracy turned upside down.” 

So with a healthy dose of skepticism, let’s consider what has happened to voting rights in our 
country over just the past year. Let us try to determine whether some new “conniving methods” 
are being used to deny some Americans the only means of securing the blessings of liberty - the 
ballot. 

Thank you, Mr. Chairman 
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Testimony of Bill Newton, Executive Director, 

Florida Consumer Action Network (FCAN) 

FCAN’s experience helping register 18,000 new voters in 2010 and how 
new laws affect our voter registration plans for 2012. 

Field Hearing of the Senate Judiciary Committee’s Subcommittee on the 
Constitution, Civil Rights, and Human Rights January 27, 2012 

FCAN’s Mission and Voter Registration History 

FCAN’s mission is "The Florida Consumer Action Network is a grassroots organization which 
empowers citizens to influence public policy by organizing and educating in areas where 
consumer voices are underrepresented.” We believe that civic participation by voting is one of 
the very best ways that citizens can be empowered. We believe that voter registration is as 
essential and central element of our mission and it is an activity we have engaged in since the 
organization was founded in 1984. 

Our largest VR drive was in 2004, when we assisted 87,000 new voters to register through our 
offices in Tampa, St. Petersburg, Bradenton, Sarasota, Tallahassee, Orlando, and Jacksonville. 
We had very few problems because of our emphasis on quality control, and we had good 
relationships with supervisors of elections in each of the counties where we worked. There were 
no legal problems of any kind and election supervisors relied on the information we provided 
them along with the registrations. 

In 2010, we ran a registration program in Orlando under the new, more restrictive laws in place 
at that time, which are still in place in the “pre-clearance” counties. Again, there were no 
significant problems with the program, although one voter application was referred to the state’s 
attorney (flagged by us) because of suspicion of identity theft. That proved not to be the case and 
there were no charges. 

The 2010 VR Experience 

Because of the experiences of other organizations in 2004 and 2008, we knew we had to be very 
careful in 2010. We assumed we would be under close scrutiny, and we knew any problem could 
be magnified out of proportion in the media. That’s politics. 

In 2010, our program had an extensive Quality Control (QC) program in order to avoid problems 
and comply with new voter registration laws. We alerted the state to drives we were running and 
reported our voter registration totals to the Florida Department of State. The QC department was 
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set up completely separate from the canvassing department. Canvassers were not even allowed 
through the door into the QC area. Our QC callers verified the fonns being turned in by 
canvassers. They called the new registrants and made sure that they filled out the form and that 
the data was correct. We focused on new hires, and once a canvasser had established that they 
were doing the job correctly, we were able to reduce the percentage of their cards called. This 
proved effective. 

By looking over every single card turned in, managers were quickly able to identify a canvasser 
who had decided the job was too hard and was taking short cuts. Depending on the infraction, 
they were warned or fired. The crew manager warned new canvassers that their work would be 
closely checked, and their co-workers confirmed that. As a result, most canvassers either did 
their jobs, or decided the work was just too hard, and quit. It was outdoor work in July, August, 
and September, some of the hottest months. But we are able to offer people meaningful work 
and they believe in our cause. 

The Orange County Supervisor of elections at first did not use the information we provided with 
the cards we turned in. Our QC team flagged problematic cards and separated them out and even 
ranked them according to the severity of the problem. After a week or two, the Supervisor’s 
office realized that our information was a valuable resource to them, and began using it. This 
improved the process, saved them money, and got more people registered because their office 
could more easily address problems. 

Of course, hiring canvassers and team leaders was the critical first step in making sure there were 
no problems. We could not afford full background checks with the budget available to us (they 
could cost a minimum of S45 each) so wc used available on-line resources to look for problems. 
We could check public records for free and determine if an applicant had had legal problems in 
nearby counties. We could not check all counties or other states, but we did the best we could. 

In summary, 18,000 new minority or low-income voters were added to the rolls in 2010 with few 
problems, and no fines or legal actions. Many participated in that year’s election, and we hope 
many will participate in 2012. 

2012 - Dealing with the new law 

FCAN believes strongly that our mission directs us to help new minority and low-income voters 
to register, those who would otherwise be underrepresented in our civic processes. We believe 
the Legislature that passed HB 1 3.S5 waas deliberately trying to prevent third party groups like 
FCAN from assisting new voters, but we must follow our mi.ssion. We believe the Legislature is 
motivated by politics, and not out of any concern tor fraud, which has never, to our knowledge, 
occurred to any meaningful degree in Florida, if at all. In Florida, people who want to defraud 
the public usually do it through Medicare or auto insurance. The state is known for those crimes 
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because they are apparently quite lucrative. In contrast, there is no financial incentive for voter 
fraud. Campaigns find it far easier and far less risky to buy TV ads. The evidence is clear. 

Because wc feel so strongly about this work, we are determined to press ahead with voter 
registration drives as long as we are able to do so. That is, until we are arrested for registering 
someone to vote, or until the courts order us to stop. We now see voter registration as a kind of 
civil disobedience, perhaps similar to how people felt in the days of civil rights battles here. It is 
incredible that we must still take such risks simply so citizens can exercise their most basic right, 
but that is what we have to do. 

The unlimited grounds for civil action in the new law makes us vulnerable to lawsuits from 
anyone, anywhere, for any reason. We would have to defend each and every one of those 
challenges in court. We can usually find a pro bono lawyer, but we have no legal staff, and the 
sheer number of possible challenges would quickly exhaust pro bono resources. If we are 
rendered defenseless, it would probably only take days for a judge somewhere to be persuaded 
that we should be stopped, and our canvassers restrained by law enforcement. 

Even if the threat of legal action in HB 1 355 is removed by the courts, FCAN still must be 
concerned with taming in forms within 48 hours, registering all canvassers with the state, and 
following other reporting requirements. The biggest problem would be meeting the 48 hour 
deadline, which would be doable, but which would prevent us from doing quality control. I 
believe that the Legislature’s intent was to stop us from doing the QC, because that is how we 
avoid problems, and the problems are what draw media and legal attention. We still believe we 
can work in compliance with the restrictions, although it has never been done. 

Our plan is to try to raise money for more detailed background checks, which would mean less 
resources could be devoted to actual voter registration - no doubt a victory for our opponents. 
Then, we will conduct most of the QC effort after the cards are tamed in, going through the same 
process as 2010 except that we will have to inform the supervisor of elections of any problems 
we identify after the supervisor already has the cards. Hopefully, the information will still be 
useful to them. We w'ill still look at all cards that our canvassers turn in and attempt to verify as 
quickly as possible, but a thorough program can’t be done in 48 hours. Really, only basic 
processing of the cards can be accomplished before they are turned in. 

There is the further problem under the law of accounting for each and every card. This will take 
additional time and expense, with, in my opinion, minimal results. It is true that we have heard of 
partisan VR efforts “losing” cards they did not prefer, but FCAN will be doing a non-partisan 
effort with a goal of simply assisting as many minority and low income new voters as possible. 
We help anyone we encounter. Our funders are also non-partisan and would strenuously oppose 
any partisanship or appearance of partisanship. 
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If fact, we will take extra care to see that our voters do actually get on the rolls. We attempt to 
database the new voters and compare our lists to the voter roll to make sure everyone appears on 
the rolls. If there is a discrepancy, we look into it, and attempt to correct the problem. We do not 
want to waste all the effort we put into voter registration. 

Summary 

FCAN’s mission compels the organization to do non-partisan voter regi.stration drives for low 
income and minority citizens. In the past, we have been successful in helping to register large 
numbers of new voters without problems. In 2012, we are determined to do voter registration 
drives unless we are literally stopped by the government. Unfortunately, 2012 may be a year in 
which voter registration becomes a form of civil disobedience. The new law, which we think is 
intended to disenfranchise low income and minority voters, may open up new avenues of legal 
action which may exhaust our resources in the courts. We believe we can work around new 
restrictions, but it will reduce the number of registrations and create more expense for FCAN and 
the supervisors of elections. FCAN urges the committee to take action against these new laws, 
which we believe are intended to suppress voting among certain groups for political reasons. 
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Submitted by the National Bar Association 
Submitted before the 

Senate Judiciary Subcommittee on the Constitution, Civil Rights, and Human Rights 
For the Voting Forum; New State Voting Laws II: 

Protecting the Right to Vote in the Sunshine State 


Introduction 

The National Bar Association (“NBA”) is the oldest and largest organization of African 
American attorneys and judges in the world representing more than 44,000 lawyers, judges, legal 
scholars and law students domestically and abroad. While the legal profession and the needs of 
our constituency have greatly evolved, the NBA remains committed to the objectives it 
established at its formation: 

“to advance the science of jurisprudence; improve the administration of justice; preserve 
the independence of the judiciary and to uphold the honor and integrity of the legal 
profession; to promote professional and social intercourse among the members of the 
American and the international bars; to promote legislation that will improve the 
economic condition of all American citizens, regardless of race, sex or creed in their 
efforts to secure a free and untrammeled use of the franchise guaranteed by the 
Constitution of the United States; and to protect the civil and political rights of the 
citizens and residents of the United States," 

Voting is a fundamental right, and a cornerstone of our democracy and the NBA thanks Senator 
Dick Durbin for convening this important forum to examine the alarming consequences of 
Florida’s law, H.B. 1355. which restricts early voting and overly burdens third-party groups in 
their efforts to help register people to vote. Sadly, this legislation functions to create 
impediments to exercising this fundamental right. We appreciate this opportunity to comment 
upon the negative effect this law will have upon the right to vote and the disparate impact it will 
have upon the voting rights of historically disenfranchised citizens. 

As a Presidential Election year, 2012 will serve as a crucial year in the fight to protect voter’s 
rights. The impediments put in place by the enactment of H.B. 1 355 are of the same spirit as the 
obstacles being put in place by state legislatures nationwide. This past year, state governments 
across the country have proposed and enacted an array of new laws and policies making it harder 
to vote. As a major legal partner in the Election Protection Coalition, the NBA established its 
own Election Protection Task Force within the Bar to work closely with the Lawyers’ Committee 
for Civil Rights Under Law along with other organizations in this battle to protect the rights of 
voters. As we have done in past election, our members will work across the country and lead on 
the ground efi'orts and inform the public on new' election laws, participate in legal field 
deployments on Election Day, serve as poll watchers, and hotline call center volunteers on or 
before Election Day. 

Restrictions on Early Voting 

Pursuant to the provisions of H.B. 1355, the time period during which early voting is conducted, 
is restricted for both federal and state elections. In the past, early voting lasted for a full two- 
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week period, beginning on the i5th day before an election and ending on two days before the 
election. The new law, however, restricts early voting to a more limited, eight-day, period and 
will eliminate the provisions for early voting during the Sunday before the election. 

Restricting early voting opportunities will, regrettably, have a significant negative effect on both 
the African-American and Hispanic voting communities. Election data for several counties in 
Florida, in fact, indicate that in both the 2008 and 2010 general elections, African-American 
voters disproportionately relied more on early voting more than their white counterparts. ‘ In 
addition, the data also demonstrates that black voters disproportionately voted more during 
weekend hours than during weekday hours. 

One particular concern is the law’s restriction preventing voting on the Sunday before the 
election. This restriction will have a tremendous impact upon historically disenfranchised voters, 
which the Civil Rights laws are specifically designed to protect. Places of worship, historically, 
have, in fact, rallied their members to travel from their churches to their voting sites. This 
practice, specifically, had a significant impact in the 2008 general election. Statistical evidence 
also shows that both African-Americans and Hispanics participated in, and benefited from, 
voting drives of this nature in proportions far greater than whites. Indeed, 3.3.2 percent of those 
who voted early on the Sunday before election day, during Florida’s 2008 general election, were 
black and 23.6 percent were Hispanic, whereas blacks only constituted 13.4 percent of ail early 
voters statewide (for all early voting days) and Hispanics constituted 1 1 .6 percent.^^ 

Burdensome Restrictions on Individual Citizens and Citizen Groups’ Ability to Conduct 
Voter Registration Outreach 

The new restrictions enacted under H.B. 1355 unnecessarily burden the ability of individual 
citizens and citizen groups to conduct voter registration outreach. The enacted changes will 1) 
require all third-party voter registration organizations to register with and provide the names of 
all volunteers to the state; 2) all third-party voter registration organizations must submit a sworn 
statement from each registration agent; 3) all third-party voter registration organizations must 
deliver to election officials each and every completed voter registration application that it 
collects within 48 hours after the applicant completes it or the next business day if the 
appropriate office is closed for that 48-hour period; and 4) the Florida Attorney General is 
granted new authority to sue to enforce the registration restrictions or to enjoin any voter 
registration activity which fails to conform with H.B. 1355. 


' Letter from Lee Rowland, Democracy Counsel, Brennan Center for Justice & Mark A, Posner, .Senior Coun.scl, 
Lawyers’ Comm, for Civil Rights Under the Law, to Chris Heiren, Chief, Voting Section, U.S. Dep’t, of Justice 
(July 1 5, 2011), available at http://brennan.3cdn.ncl/4713a8395c96f48085_p7m6iv6sh.pdf 
" Data on the number of persons casting early-voting ballots were obtained from Florida Division of Elections 
websi te, htl ps:.7do e.dus. st ate. n. us,' fvr scountvballolreDorts/FVR.S AvailableLi Ics, asps . 

■ Letter from Lee Rowland, Democracy Counsel, Brennan Center for Justice & Mark A. Posner, Senior Counsel, 
Lawyers' Comm, for Civil Rights Under the Law, to Chris Herren, Chief, Voting Section, U.S. Dep’t. of Justice 
(July 1 5, 20 11 ), available at http://brcnnan.3cdn.net/471 3a8395c96f48085_p7in6iv6sh.pdf. 
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The alarming impact of restrictions like these is that they arc accompanied by a dramatic decline 
in third-party voter registration activity, such as, the approximate 25 percent drop in Florida's 
voter registration rates since 2006. Florida’s recent history of implementing restrictive rules for 
voter registration drives began in 2005, when its first major wave of restrictions emerged, just 
one year after ACORN’s success in gathering enough signatures to place a citizen initiative on 
the ballot to increase Florida’s minimum wage. Since that time civic groups have delivered 
several lawsuits challenging the constitutionality of these restrictions with some success. In May 
of 201 1, however, despite broad opposition from civic and minority rights groups, H.B. 1355 
w'as signed into law. Shortly after its enactment, the detrimental effects of its restrictions were 
realized when the all-volunteer Florida League of Women Voters, the Boy Scouts, student 
groups, civic organizations and others who undertake the critical task of helping citizens get 
registered to vote, announced that they would discontinue their voter registration activities in the 
state. The Florida League of Women Voters explained that the new law “imposes an undue 
burden on groups such as ours that work to register voters,” and that “we cannot and will not 
place thousands of volunteers at risk, subjecting them to a process in which one late form could 
result in their facing financial and civil penalties.”^ 

In Florida, U.S. Census Bureau data from the 2004 and 2008 election cycles show that both 
African-Americans and Hispanics relied on third-party registration drives more than white 
voters, and that minority reliance on such drives is greater in Florida than elsewhere in the 
country. In fact, African-American and Hispanic citizens in Florida arc more than twice as likely 
as whites to register to vote through private drives, In 2004, while 6.6 percent of non-Hispanic 
whites in Florida indicated they registered through private drives, 17.4 percent of African- 
Americans and 18.9 percent of Hispanic voters in Florida registered in this manner.’ Similarly, 
in 2008, 6.3 percent of non-Hispanic white registered voters in Florida were registered through 
drives versus 12.7 percent of black voters and 12.1 percent of Hispanic registered voters,* and 
6.3 percent of white voters were registered through drives, versus 1 1.5 percent of black voters 


Florida Division of Elections, Voter Registration Statistics, littp://eIection,dos.state.fl.us/NVRA/reports.shtml; 
Voter Registration Year To Date Report, October 2006: http://elcction.dos..state.fl.us/voter- 
registration/archives/2006/OctobcrA^TDTotal.pdf; Voter Registration Year To Date Report, October 2010: 
http://election.dos.state.t!.us/voter-rcgistration/'archives/20I0/October/YTDTota!.pdf. 

^ League of Women Voters of Collier County, available at http://www.lwvconiercounty.org/ (last visited September 
3,2011). 

‘•Id 

^ U.S. Cen.sus Bureau, Current Population Survey, November 2004. The national figures in 2004 were: of non- 

Hispanic whites; 12.7% ofblacks; and 12.9% of Hispanics. See Table 14, 
http://ww\v.census-gov/hhes/www/socdemo/voting/publications/p20/2004/tables.htmi. 

U.S. Census Bureau, Current Population Survey 2008, available at 
http://wwwecensus.gov/apsd/tcchdoc/cps/cpsnov08.pdf. All data from the CPS on methods of voter registration is 
self-reported by survey respondents. The corresponding national figures in 2008 were: 5.4% ofnon-Hispanie whites 
registered at private drives; 11 .1% of African-Americans; and 9.6% of Hi.spanics. See Table 14, 
http://www.ccnsus.gov/hhcs/www/socdemo/voting/publications/p20/2008/tables.htm!. 
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and 1 1.5 percent of Hispanic voters during the same year.^ 

Before the enactment of H.B. 1355, African-American voters began to achieve equity in voter 
registration rates with their white counterparts, and Hispanic voters bcnefitting from increased 
voter registration. These improvements were in large part a result of focused efforts by third- 
party voter registration groups to register new and underrepresented classes of voters. 
Notwithstanding, current voter registration rates indicate that, despite these improvements, 
Hispanic voters continue to be underrepresented in terms of voter registration. In short, H.B. 
1355’s restrictions have essentially thwarted the much needed efforts of groups such as the 
League of Women Voters, the Boy Scouts, student groups, civic organizations and others who 
undertake the critical task of helping citizens get registered to vote.'® 

Conclusion 

Our country’s history is beleaguered with restrictive voting laws that have been used to keep 
women, students, and people of color from the ballot box. In 2012 we should be committed to 
protecting the rights of all people to vote, rather than establishing more roadblocks. 

The NBA greatly appreciates the opportunity to testify and the Committee’s continued oversight 
and concern for the integrity of the electoral process. We are eager to continue working with the 
Senate Judiciary Subcommittee on the Constitution, Civil Rights, and Human Rights in 
protecting the right to vote for ail American citizens. 


’’ U.S. Census Bureau, Current Population Survey 2008, available at 
hftp://www.census.gov/apsd/tecluloc/cp.s/cpsnov08.pdf. 

Official .statement from League of Women Voters of Florida prc.sident Doirdre Macnab (May 26, 2011). 
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Florida College System Student Government Association 


Statement for the Record 

Submitted to the Senate Judiciary Committee's Subcommittee on the 
Constitution, Civil Rights, and Human Rights 
United States Senate 
Washington, D.C. 


Submitted by Sarah Pemberton 

President, Florida College System Student Government Association 

January 23, 2012 


Introduction 


Thank you Chairman Durbin, Ranking Member Graham, and 
distinguished members of the Subcommittee. The Florida College 
System Student Government Association (FCSSGA) is pleased to have 
the opportunity to provide the Subcommittee with comments for the 
record in connection with the Subcommittee's hearing entitled, "New 
State Voting Laws II: Protecting The Right To Vote in the Sunshine 
State." 


A top priority of FCSSGA is to ensure that the students of the 
Florida College System are actively engaged in their civic duties. One 
of the hallmarks of this engagement is voting. HB 1355, which became 
law on May 19, 2011, severely limits the access to voting for students 
and community members across the Sunshine State. In response to 
this legislation, FCSSGA has adopted a legislative issue calling for HB 
1355 to be repealed and supporting legislation that would expand and 
protect the right to vote. As a part of our lobbying efforts, we support 
the new SB 516, which would allow the use of college campuses as 
early voting locations, and the adoption of same-day voter registration 
in Florida. 

Further, FCSSGA believes that the right to vote is fundamental 
to our style of government. Laws that limit access to voting do nothing 
but curb enthusiasm for the democratic process. As a result of this law 
several classes of people will not be afforded the opportunity to fulfill 
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their civic duty and exercise their civil right. Consequently, FCSSGA 
strongly urges the committee when evaluating claims that this law 
makes it harder for tens of thousands of elderly, disabled, minority, 
young, rural, and low income Floridians to register and exercise their 
right to vote to err on the side of the American Values. 

The Florida College System Student Government Association 


FCSSGA, formally known as the Florida Junior/Community 
Colleges Student Government Association (FJCCSGA), was founded in 
the spring of 1958 in St. Petersburg, Florida. The organization began 
under the premise of facilitating better communication between its 
member colleges while emphasizing communication and leadership 
development. The vision for the organization was, "to unify the 
member colleges in order to best attend to the appropriate concerns of 
the students of the Florida Community College system and serve as a 
vehicle to communicate these concerns to the Fiorida Legislative 
Body." In its initial stages, FCSSGA's college membership consisted of 
Pensacola State College, Gulf Coast State College, Chipola State 
College, Palm Beach State College, and St. Petersburg College. 

FCSSGA has now grown to encompass twenty-eight state 
colleges that represent nearly 1.3-million college students' statewide. 
Through the expansion of its membership FCSSGA has gained the 
opportunity to sit and vote on the Florida College System Activities 
Association and report to The Council of Presidents. Of our 
membership, FCSSGA boasts a membership that has nurtured state 
and national legislators, college and university presidents, corporate 
CEO's respected physicians, and leaders in virtually every field. 
FCSSGA holds in high esteem, its staunch history of aggressively 
representing the student perspective and will continue to advocate on 
behalf of the concerns that our students face while continuing to strive 
for better communications and unity among its member colleges. 

Out of the expansion of the organization also came the 
Legislative and fall conferences in which a preliminary issues packet is 
disseminated to and voted on by the member colleges. The preliminary 
issues packet entails the issues and concerns that the membership has 
submitted to our FCSSGA State Executive Board. Once the executive 
board vets the issues, the delegates from each of the state colleges in 
Florida vote on them. During FCSSGA's Fall Conference 410, students 
were present with 221 students designated as voting delegates 


2 
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Early Voting 


Campus life for many of the students in the Florida College 
System can be characterized by "CCC" or a Car to Class to Car 
experience. The demographic of our student base is predominately 
working class people who are attending college to further their 
business endeavors. Additionally, the students who frequent the halls 
of our twenty-eight state colleges have lives that require the balancing 
of schoolwork, often times a full-time job, and family life. 

HB 1355 includes a provision that cuts early voter days from 14 
to 8, discontinues Sunday voting access, and cuts the number of hours 
that an Early Voting location must be open by half. These new 
provisions embody more than just restriction to voter access, it 
represents a legalized and concerted effort to further discount 
numerous classes of people from the democratic process. These new 
provisions will hit the students of the Florida College System hard 
because the lives of the students within that system are hectic and 
very busy. The result will be fewer students at the polls. 

One example of the type of student who will be impacted by the 
law is Jane. Jane is a 28-year-old full time student in the Bachelors of 
Paralegal Studies Program at Saint Petersburg College. In addition to 
being a full time student, she holds a full time job. A typical day for 
her is to work from 9:00am to 5:00pm and then class from 7:00pm to 
9:40pm. The time between work and school is spent commuting and 
preparing for class. Like many Floridians with a schedule similar to 
Jane's, voting during regular hours on Election is almost certainly out 
of the question. 

Jane is working toward this degree to make herself a more 
valuable asset in the working community. Her class schedule, work 
responsibilities, and commute will leave her little time during the 
shortened voting period to perform her civic duty. With a weekly 
schedule that overextends her, the opportunity for Jane and many of 
the students like her to exercise their civil rights falls on the weekend, 
and often on Sunday. 

Provisional Ballots 


The Florida College System has a unique provision in place that 
allows students who attend a state or community college to seamlessly 
transfer to a University in the State of Florida with a full transfer of all 
credits taken. This provision is known as 2-1-2 articulation. This 
agreement between state colleges and universities is an incentive for 
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students to attend state college before attending university. The 
Florida College System's annual report cited that 51.3% of state 
college student's transferred and comprised the upper division student 
body of the State University System. ^One of the side effects of this 
agreement is that students often change their county of residence 
after completing their degree at a state college to attend a university 
in the state. 

A provision in HB 1355 amends F.S. §101.045 to provide that a 
voter may no longer change their address at a polling place by filling 
out an affirmation or voter registration form and vote on a regular 
ballot. Rather, the voter must vote on what is known as a provisional 
ballot. These provisional ballots are not guaranteed to be counted in 
the election. In 2008, 51% of provisional ballots were not counted. It is no 
secret that students are among the most underrepresented classes of 
people at the polls. This provision presents an obstacle to voter access 
among this class. Students who were participating in the democratic 
process are less likely to participate knowing that their vote has a 51% 
chance of not counting. Additionally, the election results in which 51% of 
provisional ballots are not counted cannot be an accurate reflection of the 
voice of the people. 

Third-Party Voter Registration 


One of the numerous provisions FIB 1355 requires that a third- 
party voter registration organization must name a registered agent in 
the state and submit required information to the Division of Elections^. 
In the event that this provision is not met, the third-party will have 
heavy fines levied against them. As a result of this provision, many 
college Student Government Association groups have stopped voter 
registration drives, an activity that has been a trademark of the 
organization. Additionally, third-party organizations that would come 
to college campuses to register students to vote have stopped coming 
to campuses. Organizations such as Rock the Vote, The League of 
Women Voters, the Boy Scouts, the National Council of La Raza, and 
many smaller organizations have either limited or stopped their voter 
registration drives. It is important to note, FIB 1355 became law in 
2011 and we have not had an election year since it is passage. As a 
result, we have not seen the full implications of this law in any aspect 
but especially in considering the implications of third-party voter 
registration groups. 


’ See The Florida College System, Zoom, FCS Graduates Transfer arid Perform 

SuccessfuHy in the SUS, 2011-06., Available at http://wvyw.fldoe org/cc/OSAS/Evaluations/pdf/Zoom2011-06.pdf. 
2 See F.S. §97.0575 
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For many students civic engagement starts with their time in 
college and specifically their interactions with voter registration and 
advocacy groups on campus. Because of HB 1355, we have already 
seen a decline in the presence of voter registration groups on campus. 
Many of these groups are simply unable to meet these new stringent 
for administrative requirements and they do not have the money to 
risk fines. This is especially true for student organizations. The 
ramifications of this law will be far reaching. Students who would 
normally discover the political process through their time in college will 
not be engaged the way they have been in years past. We will see a 
decline in the number of students who are registered to vote, who will 
as a result, not fulfill their civic duty. 

State and Local Primaries 


Another provision of HB 1355 calls for the date of state and local 
primaries to be moved from 10 weeks prior to the general election to 
12 weeks prior to the general election, ^On it is face this seems like a 
harmless change. However, this change would make the primary the 
14*'’ of August. This date is a week before classes begin in higher 
education. As many students do not return to the college campus until 
classes begin this provision will prevent them from voting because 
they will not be in the county in which they are registered to vote. This 
is especially true for the students in Florida's University System. While 
students in the Florida College System are commuters and will not be 
directly impacted by this during their tenure at a state college they will 
be affected by this change when they transfer to the Florida University 
System. This provision will effectively prevent an entire class of people 
from voting in the primary election. 

Advocacy 


A large part of what FCSSGA focuses on is student advocacy. We 
strive to engage our student body in local, state, and national politics. 
We understand that spotting a problem is easy, doing something to 
affect change is not. Part of how we accomplish this task is to provide 
opportunities and support for the student body to advocate on the 
resolutions we adopt. The two main avenues we utilize to provide 
these opportunities are by providing support for campus-based 
initiatives, and by organizing rallies and lobbying our state 
representatives and senators to support repeal of portions of HB 1355. 
On Tuesday, February 2, we are holding a rally and press conference 


3 See F.S.§ 100.061 
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in Tallahassee featuring students from across the state that want to 
speak out against HB 1355. 

Campus based initiatives are the backbone of how we advocate 
on behalf of our students. Student Government Association's from 
college campus to college campus vary in how they get the word out. 
The number one way is through calling and writing to our legislators 
on the issues. An example of campus-based initiatives is the work that 
Palm Beach State College is doing. They have utilized print media 
sources to advocate on the issue. Additionally, they have contacted 
their legislators to help advocate for SB 516. 

The rally in Tallahassee is an opportunity for this organization's 
strength in numbers to shine. In recent years, we have organized 
hundreds of college students from around the state to show our 
legislators that we are informed about the issues relevant to us, 
passionate about change, and not to be ignored. In addition to a 
rallying with other students and hosting press conferences to inform 
the general public, we meet with legislators in the capitol and discuss 
not only the problems, but engage in a dialogue to find solutions. 

We understand that problem spotting is easy, so we looked to 
find a solution to the inherent problems with HB 1355. That solution 
came in the form of SB 516. HB 1355 is a large piece of legislation 
that did not just create problems by restricting access to voting but it 
also had many administrative components. As a result, SB 516 focuses 
on combating many of the provisions that are restrictive to voting 
access. SB 516 mitigates the damage in the area of early voting. 
Under this new piece of legislation, there would be more available 
places for early voting. Additionally, the number of early voting days 
and hours would be extended by this legislation. This is a small but 
vital step in counteracting the harm of HB 1355. 

Conclusion 


The students of FCSSGA appreciate the Committee's work in 
protecting every American's right to vote. Thank you again for this 
opportunity to testify. I would be pleased to answer your questions 
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WRITTEN TESTIMONY OF 
MARK FERRULO 

EXECUTIVE DIRECTOR OF PROGRESS FLORIDA 
for the 

COMMITTEE ON THE JUDICIARY 

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS 
Unites States Senate 

Field Hearing: “New State Voting Laws II: Protecting The Right To Vote in the 
Sunshine State” 

January 27, 2012 


Progress Florida is a non-profit, statewide organization that works to empower citizens in 
their community to take action on important societal issues and promote a more robust 
democracy. 

Please find attached, for submission into the official record of this hearing, a petition 
signed by 1 1 ,289 Floridians in opposition to HB 1 355 - the “Voter Suppression Act of 201 1 

A study released last fall by the Brennan Center for Justice at New York University 
estimates that nationwide the new voter suppression laws, including Florida’s, could discourage 
more than 5 million eligible voters from casting ballots in 2012. We’re already seeing this impact 
in Florida. 

The attached petitions, directed to the leadership of the Florida legislature, were 
collected in November 201 1 when it first came to light that Florida teachers were being 
investigated and facing fines for non-compliance of arbitrary and onerous new “third party” voter 
registration requirements imposed by HB 1355. 

The chilling effect that HB 1355 has already had on teachers helping eligible high school 
students register to vote is illustrative of the overall negative impact this law has had on the 
involvement of specific demographic groups in the voting process including young people and 
minorities. 

As an organization representing thousands of concerned, civically minded Floridians 
across the state, we urge the Judiciary Subcommittee on the Constitution, Civil Rights and 
Human Rights to take all actions in its jurisdiction to protect the right to vole in the Sunshine 
State, and undo this affront to democracy. 
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QTitO THE ATTACK ON 
O I U r OUR DEMOCRACY 


House Speaker Cannon and Senate President Haridopolos, 

Surely, threatening teachers with $1,000 fines for registering 
high school students to vote couldn’t have been your 
intention when you passed the 2011 Voter Suppression Act 
(HB1355). 

Florida teachers are under attack from every side, facing 
layoffs, pay cuts and ever dwindling budgets. Sadly, these 
dedicated professionals have grown accustomed to paying 
for school supplies out of their own pockets but threatening 
them with fines for encouraging civic engagement is an 
affront to all Floridians. 

We, the undersigned, call on you to take immediate corrective 
action to ensure Florida teachers are never threatened, fined 
or punished for encouraging our young people to become 
active participants in our democracy and exercising their 
fundamental right to vote. We urge you to repeal HB1355, the 
Voter Suppression Act of 2011. 

Signed, 
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New State Voting Laws II; Protecting The Right To Vote in the Sunshine 

State 

Field Hearing of the Senate Judiciary Committee 
Subcommittee on the Constitution, Civil Rights, and Human Rights 
January 27, 2012 
Tampa, Florida 


Project Vote and Voting for America appreciate this opportunity to submit testimony in 
connection with today’s important hearing in Florida. Project Vote is a national nonpartisan, 
nonprofit organization that promotes voting in historically underrepresented communities. 
Through its research, advocacy, and direct legal services. Project Vote works to ensure that these 
constituencies are fully able to participate in American civic life by registering and voting. 

Voting for America, an affiliate of Project Vote, is a nonprofit, nonpartisan 501(c)(3) 
organization dedicated to building an American electorate that truly represents the diversity of 
the American people. Voting for America provides local community partners with the tools, 
training, and support to conduct successful nonpartisan voter registration drives and help 
increase the number of registered voters in underrepresented communities across the country. 
Voting for America joins in submitting this testimony. 

Both Project Vote and Voting for America have been active in opposing the Florida voting law 
enacted last year, popularly known as HB 1355, from the time of its introduction in the spring of 
2011. Our testimony against the bill at that time, later comments submitted to the Department of 
Justice in the (aborted) preclcarancc process, and participation, both as parties and as attorneys 
for other clients, in two lawsuits challenging the law arc matters of public record. For the 
purpo.scs of this hearing, however, we restrict our testimony to the severe and deleterious effects 
that FIB 1355 will have on the rights of community-based groups, sometimes called “third 
parties,” to conduct voter registration. Since 1994, Project Vote has been a recognized authority 
on the voter registration process, conducting trainings and advising community groups across the 
country on how to build the most productive and reliable systems for helping literally tens of 
thousands of eligible applicants to join the voter rolls. This experience and expertise underpins 
our concerns about the “on the ground” impact of I IB 1355, even apart from the legal issues 
raised elsewhere. 

f, The Importance of Community-Based Registration Drives 

The passage of the National Voter Registration Act (NVRA) in 1993 raised the profile of 
registration drives, but they had been going on long before. Certainly, the League of Women 
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Voters had been active for decades. But the NVRA articulated the recognition that registration 
had become a choke point in the election process, preventing the level of participation Congress 
desired in our civic life. Instead of expecting people to come to board of election headquarters, 
the NVRA brought registration to them. Registering at the DMV, for example, has now become 
commonplace. Less well known (and less universally enforced) is the opportunity afforded by 
the NVRA to register at certain public agencies serving low income and disabled citizens. In 
addition, the NVRA created a simple registration form, easily submitted by mail, and encouraged 
community-based registration drives to make registration more accessible to populations that had 
been harder to reach. 

As a result, voter registration drives have assumed increasing importance in the life of every 
election cycle and are particularly relied upon by racial minorities seeking to register. The 2010 
Current Population Survey indicates that minority citizens in Florida were approximately twice 
as likely to register to vote through drives as were white voters: 16.2% of African Americans 
and 15.5% of Hispanics, as opposed to 8.6% of whites. The data from both the 2004 and 2008 
election cycles indicate similar patterns: African-American and Hispanic citizens are about 
twice as likely to register to vote through drives as white voters. In 2004, while 6.6 percent of 
non-Hispanic whites in Florida indicated they registered through private drives, 17.4 percent of 
African-Americans and 18.9 percent of Hispanic voters reported doing so. In 2008, 6.3 percent 
of non-Hispanic white registered voters in Florida were registered through drives versus 12.7 
percent of black voters and 12.1 percent of Hispanic registered voters. Among those who said 
they actually voted in Florida in 2008, 6.3 percent of white voters wore registered through drives, 
whereas 11.5 percent of black voters and 1 1 .5 percent of Hispanic voters were. 

1 Provisions of HB 1355 

The new Florida law includes several provisions that directly impinge upon the ability of voter 
registration drives to fulfill their work carefully and efficiently. These include: 

• The 48-hour deadline for submission of forms after signing; 

• The filing and paperwork requirements for both the organization sponsoring the drive and 
its individual agents; 

• The requirement that the drive account for all forms distributed to it; 

• The provision that forms be marked so as to identify the organization conducting the 
drive; 

• And finally, the schedule of fines and penalties for even an inadvertent infraction of the 
rules, including the threat of an injunction that can be sought by the partisan Secretary of 
State to shut down the drive altogether. 

To cite but one example of a problematic requirement under the new law, an implementing 
regulation provides that “delivery” of an application by mail is timely if the postmark date is 
legible and indicates that it is within two days of the execution of the application. However, 
even with a legible postmark, given that the law imposes a 48-hour (not a two-day) deadline, it is 
unclear how this rule can be effectively implemented. If the postmark is not legible, the date of 
receipt will determine whether the form is timely or not — a rule that is a straightforward 
violation of the NVRA provision that the date of mailing determines timeliness. This is just one 
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particular instance of the many unlawful, unworkable, and arbitrary provisions of the law. 

3. Burdens on Organizations Conducting Voter Registration Drives 

After long experience in the field, Project Vote and Voting for America have developed 
protocols and “best practices” for the conduct of voter registration drives, which they use to train 
and guide partner organizations in the field. These include detailed suggestions for staff 
structure and duties, physical plant and security, and procedures for quality control. The 
provisions of HB 1355 directly conllict with many of the.se best practices. As a result, voter 
registration drives will be more costly, less efficient, and more error-prone. The restrictions of 
HB 1355 will have the additional unintended consequence of making election officials’ Jobs 
harder. 

Most importantly, the 48-hour deadline for turning in forms prevents any meaningful quality 
control process before the forms are submitted. We recommend (and require of our field 
partners) a multi-step process whereby the application is reviewed by several levels of staff, both 
visually and by follow-up phone calls, before it is sent or delivered to the election office. 

Needless to say, this process takes several days, particularly given the importance of contacting 
the applicant by telephone for confirmation or further information. Our quality control process 
also makes the job of election officials a lot easier by flagging incomplete or suspicious 
paperwork for them, and either contacting the applicant, when we are authorized, to complete it, 
or alerting the county election office that there is a problem. 

There are several other provisions of the law that are equally burdensome. Since “canvassers," 
those who interact directly with the applicants in the field, are often volunteers or part-time 
hourly workers, the threat of monetary penalties for even one accidental infraction will inevitably 
have an impact on their willingness to engage in voter registration activities. Further, the need to 
file organizational paperwork in advance obviously curtails any spontaneity in conducting a 
voter registration drive; similarly, the need for individual canvassers to fill out paperwork for the 
state before they can participate means they cannot engage in such an activity without advance 
planning. Through several of its onerous provisions, the law imposes ongoing, continuous filing 
obligations that squelch participation and force staff and volunteers into choosing between 
providing voting registration assistance and doing unnecessary clerical work. 

The Filing requirements of HB 1355 are burdensome for any organization without a large 
professional staff Groups that routinely conduct voter registration drives in low-income 
communities arc generally low-budget operations themselves, without legions of lawyers on staff 
who are accustomed to reviewing complicated legal compliance issues. The law is even more 
burdeasome to the many groups whose primary mission isn 't voter registration but who 
periodically launch drives, often staffed by volunteers, when a particular election issue affects 
their primary mission, such as low-cost housing or environmental justice groups. Compliance 
with the complex new rules will involve many staff and volunteer hours, effectively deterring the 
participation of civic groups in the voter registration process. The scarce resources of these 
organizations will necessarily be diverted into compliance with the law and its myriad 
requirements, rather than assisting their constituents with voter registration. 
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The law also provides that a voter registration drive must “account for” every application form 
that has been distributed to it. A mother of an 18-ycar old who interacts with a canvasser at a 
county fair would be unable to take a form home to her son because the drive would have no way 
of knowing what happened to it — if she forgets to give it to him, or if he decides to throw it in 
the trash, the drive is responsible! Similarly, a registration drive at a Sunday church service 
would be impossible under the law unless someone sat there and counted to be sure every 
application is given back. This is an absurd rule with absurd implications. It makes voter 
registration a trap for the unwary, not an uplifting event in the life of an American citizen. 

The coding and labeling of voter registration forms distributed to drives will also have a chilling 
effect on their interaction with the public. If an applicant receives the assistance of a canvasser 
from an advocacy organization, for instance, her application will now be coded to identify that 
organization — with whom she may have had no contact before or since-and becomes a public 
record. No legitimate purpose is served by publicly tying the application to the advocacy 
organization, and yet that is exactly what this law docs. 

4. The Role of the Senate Judiciary Committee 

By convening this field hearing in Florida, the Subcommittee on the Constitution, Civil Rights, 
and Human Rights implicitly recognizes that a state law can have a far-reaching impact upon 
federally guaranteed rights, and that this impact should be examined. For this, we are grateful. 
Over the past six years, Florida’s legislature has been enacting ever more onerous restrictions on 
its citizens’ right to register and vote. The state has been challenged in court repeatedly. With 
respect to HB 1355 alone, there have already been at least three legal actions involving the 
statute, with more likely in the future. Irrespective of what happens in the courts, however, the 
Judiciary Committee has the authority and the responsibility to take testimony on the 
repercussions of the state law and to consider federal legislation if appropriate. We hope that the 
Subcommittee’s ongoing inquiry into the dangerous and growing national trend of state laws that 
restrict or deny the right to vote will be a wake-up call to those — both citizens and lawmakers 
alike-who want to protect this cherished right. 

Project Vote and Voting for America appreciate the Subcommittee’s efforts and stand ready to 
provide whatever assistance you may require. 
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Written Testimony of 
Ion V. Sancho 

Leon County Supervisor of El ections 
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Judiciary Committee 

Constitution, Civil Rights, and Human Rights Subcommittee 
United States Senate 
Tampa, Florida Field Hearing 
January 17, 2012 


To the Honorable members of the United States Senate Judiciary Subcommittee on 
the Constitution, Civil Rights, and Human Rights, and especially the Honorable 
Chairman Dick Durbin, who called this field trip for the purpose of examining 
legislation passed last year by the Florida Legislature, I earnestly thank you for the 
opportunity to provide this written testimony. While my testimony focuses on the 
Florida Legislation, with over thirty states making similar electoral changes it is 
di fficult, if not impossible, to believe these electoral changes are not part of some 
organized effort implemented to affect the outcome of the 2012 presidential 
election. This belief is reinforced when one examines the ham fisted way the 
proponents rammed this election bill through the process and by identifying those 
who will be impacted if these changes are not reversed. 

1 am the Leon County Supervisor of Elections, and an elected official. I have been 
re-elected to five four year terms since my initial election in 1998, and am 
currently serving on the Board of Directors of the Florida State Association of 
Supervisor of Ejections (FSASE). I am one of only three supervisors of elections 
in Florida, out of sixty seven, registered to vote without a party affiliation. As a 
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senior member of the FSASE (only four of the sixty- seven supervisors have a 
longer tenure), 1 can tell the members of this committee that these laws, passed 
during Florida’s last legislative session are not only completely unnecessary, they 
threaten to undue the carefully crafted bi-partisan reforms signed into law by 
former governor Jeb Bush in 2001. These laws are doing damage to Florida’s 
electorate, many of whom remain traumatized by the infamous Florida 2000 
election. 

I will limit my focus today to two provisions contained in the elections bill; the 
reduction to in-person early voting from 15 to eight days, and requiring all 
registered voters to cast provisional ballots in.stead of regular ballots if they had 
moved from one county to another and not updated their addre.ss before voting. 

The two main arguments made by the majority party were simple and 
straightforward. Florida Senator Miguel Diaz de la Portilla, sponsor of the early 
voting reduction from 1 5 days to 8 in the Florida Senate, told the Senate Rules 
Committee on April 15, 2011, that in early voting in Miami-Dade “there is a trickle 
of two or three people a day at a very high cost to keep those public libraries and 
polls open”. This statement is patently false. In the 2008 general election this 
“trickle” was 2.6 million voters or 31% of the entire voting electorate. 1 was at this 
hearing and tried to be recognized to correct the misinformation but was not 
allowed to address the Committee. 

This effort to prevent public testimony presenting accurate data on early voting 
was repeated at the Senate Budget Committee on April 26"', the last opportunity to 
provide public te.stimony before the bill went to the Senate floor. Thirty nine 
individuals filed to speak on the bill. I had called the Committee staff earlier that 
morning and they confirmed the Committee could meet until 1 :00 p.m. At 1 1 :42 
a.m. the bill came up for debate. That’s when Senator John Thrasher, former 
Chairman of the State Republican party got out of his seat and whispered 
something to the Chairman. As the Senator went back to his seat the Chair 
announced the Committee would adjourn at a time certain, 1 1 :45 a.m. One 
member of the public was allowed to speak. He spoke in opposition to the bill and 
the Chair adjourned the meeting. 
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Floridians had come from all over the state to testify on this bill. The president of 
the FSASE had driven the five hours from Pensacola to testify. Such is the way 
the majority party operates in Tallahassee today. 

What was not entered into the record that day would have shown that early voting 
is no mere convenience to the voters in Florida; it is a necessity in every urban part 
of our state. This is because unlike many states in this country Florida today has 
no statutory requirement ensuring there are enough voting machines and precincts 
to handle the state’s voting population on election day. Today there are actually 
fewer precincts in the state of Florida than there were in 2000, despite double digit 
growth in our voting population in the last decade. 

That’s why Secretary of State Kurt Browning, in his testimony presented to the 
Florida Senate Ethics and Elections Committee on February 4, 2009, reviewing the 
2008 general election, argued in favor of an expansion of early voting in Florida, 
stating early voting “smoothes the election process; it’s a safety valve for election 
day. Trying to put 8.4 million voters through a 12 hour day (Florida polls are open 
from 7 a.m. to 7 p.m.) is not feasible anymore. “ I agree with Secretary Browning. 
Reducing early voting to eight days wilt severely constrict “the safety valve” and 
result in much longer lines at the polls on election day in 2012, particularly in 
Florida’s urban areas. 

Near record turnout is my prediction for this November’s election in Florida. We 
may be left trying to accommodate the million voters who voted in the first week 
of early voting in 2008 on top of the 1 .6 million voters who voted early in the 
second week, and with only 4 additional hours added to those days, it will be a 
physical impossibility. 

The final change I wish to discuss is the requirement upon election officials to 
require all voters who move into one county from another to cast a provisional 
ballot if they go to vote before changing their address. In Florida we call these 
voters “move in” voters, and since 1973 Florida has allowed voters to make 
address changes at the polls when they go to vote. The reason we were told for 
changing this almost 40 year practice was to prevent voter fraud. 

These provisions I speak of were not in any way requested by the state’s 
supervisors of elections. The main reason for this is we know there is no voter 
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fraud in Florida to speak of. The Florida Department of Law Enforcement, the 
state’s police force, reports that there were 31 investigations of voter fraud in 
Florida from 2006 through 2010. These resulted in two convictions and one airest 
During that same period 22,556,208 eligible voters cast their ballots. Let’s put this 
number in proper perspective. Today in Florida, a Floridian is sixteen times more 
likely to be struck by lightening than to find voter fraud in our elections! 

This is no exaggeration, and the reasons why we have so little fraud are twofold. 
First, after the terrible embarrassment Florida suffered in the 2000 election, 
election officials were determined never to go through such an experience again. 
Florida has developed and deployed the finest state-wide voter registration and 
database system in the nation today. The Florida Voter Registration System 
(FVRS) cost approximately 23 million dollars to construct and costs over two 
million dollars a year to operate. This is a live time database that simultaneously 
links all 67 Florida counties to the state and to each other. The FVRS not only 
connects election officials, it connects with our driver’s license agencies, the 
Department of Corrections, the Department of Vital Statistics as well as other 
governmental databases. All of this takes place under our version of “no match, no 
vote”, i.e. the eligibility of a voter is determined before they are added to the voter 
rolls. 

Secondly, Florida is currently one of only eight states to require ID to vote in 
person. Not only do we have an elaborate check at the front end of the voter 
registration process, we follow that up through the final step in the voting process - 
requiring proof through picture ID that the voter who presents him or herself to us 
is that eligible voter. No state in the nation can say it does more to ensure a safe 
and secure vote than Florida. 

The FVRS was designed and built to allow election officials to continue to make 
address changes at the polls or in-person early voting as that had been our practice. 
As part of if s functionality, when a move in voter goes to an early voting site in 
Leon County we enter the FVRS database and move the voter into our the county. 
By doing this our pollworkcr can now see all of tlie voter’s records from his former 
county and can verify the voter has not already voted, either by absentee ballot or 
in-person early voting. Illogical as it sounds, by forcing the voter to cast a 
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provisional ballot local election officials are now prohibited from using the very 
tools, built at a cost of over 23 millions dollars to do this very job. 

But this action by the majority party in Florida goes far beyond simply being 
unjustified or fiscally irresponsible - it threatens to cripple the very electoral 
system they purport to protect. First, because completing a provisional ballot is a 
very time consumptive and labor intensive process, both to the voter and to the 
local election official at the polls or early voting sites. Currently Florida law 
provides we verify provisional ballots within 48 hours of the election. In Leon 
county our staff can process and check about 350 provisional ballots a day or about 
700 provisional ballots. Looking back at our records in 2008, another 1 000 plus 
voters would have fallen in this category, far beyond our ability to process in the 
time allotted. 

This is not simply a matter of hiring part time workers to complete this task. These 
investigations require staff to be trained in the complexities of the not only the 
F VRS database, but understand every aspect of the voter registration process in 
order to find a voter that may have been lost, misfiled or wrongly categorized. 

This effort requires the use of our fulltime technical and professional staff, workers 
who now have to be shifted from other election critical tasks ensuring the election 
was conducted accurately and lawfully. 

Secondly, these ballots were required by the Help America Vote Act of 2002 
(HAVA), and nationally are called fail safe ballots. They ensure that a voter may 
vote and have that vote coimted even if the jurisdiction has erroneously removed 
the voter from the voting rolls, as was the case in the Florida 2000 election when 
flawed felons lists distributed for use by the Florida Division of Elections 
prevented over 22,000 legal voters from voting on election day. To increase the 
use of this type of ballot purposely perverts the history of why provisional ballots 
were introduced in Florida in the first place. 

It’s clear to me after watching the proponents of this bill argue it will save the 
counties money which it won’t - it actually cost the urban counties more, (in Leon 
County alone the additional cost is $1 12,000) and prevent fraud , which it won’t - 
it may actually increase fraud as more voters may have to vote by absentee ballot - 
historically the preferred method for fraudulent voting in the U.S. and only major 
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case of voting fraud found in Florida (the 1996 Miami Dade commission race seat 
three) the proponents were completely ignorant about how the FVRS functions or 
how a 15 day early voting period allows for our large voter population to be 
accommodated. Mickey Mouse never registered to vote in Florida as 
Representative Dennis Baxley, the floor leader for the House majority on this bill 
erroneously claimed on Politicsnation (MSNBC). Mickey Mouse would have had 
to present his valid Florida Drivers license or the last four digits of his social 
security to accomplish this. 

This lack of accurate information about the actual voting process in Florida, 
compounded by the legislative refusal to seek the input from Florida’ supervisors 
of elections prior to introducing their proposals suggest that these electoral changes 
in Florida were driven by another, more partisan agenda. This becomes clearer as 
we identify who might be affected by this onerous legislation. 

The young, the minorities, the elderly, the disabled, the poorer among us, those 
who live in the urban parts of the state; these are the citizens of Florida impacted 
by this legislation. I will leave it to the demographers to fully describe these 
impacts, and close with this statement. I swore an oath to protect and defend the 
Constitution of the United States Of America upon taking office 23 years ago, and 
I am proud and thankflil there is a national federal government to ensure that the 
citizens of Florida are not denied access to their most basic civil right - the right to 
vote! 
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We would like to thank you for your interest in protecting the voting rights of 
people with disabilities in Florida. We appreciate the opportunity to present this 
statement for the record regarding recent changes to Florida's election laws. 

Disability Rights Florida is the Protection and Advocacy (P&A) system for persons 
with disabilities in Florida, designated as such since 1987. We are a state-wide non- 
profit corporation funded and mandated under eight different federal programs to 
protect the rights of persons with disabilities. Our principal offices are located in 
Tallahassee, Tampa and Hollywood. We seek to advance the quality of life, dignity, 
equality, self-determination, and freedom of choice of people with disabilities 
through collaboration, education and advocacy, as well as legal and legislative 
strategies. 

The Help America Vote Act (HAVA), 42 U.S.C. 15301, was signed into law by 
President George W. Bush on October 29, 2002. An integral part of HAVA was the 
creation of the Protection and Advocacy for Voting Access (PAVA) program, 42 
U.S.C. 15461. HAVA acknowledges the unique obstacles faced by individuals with 
disabilities in access to voting, and in 2003, Congress authorized funding for the 
PAVA program under Section 291. PAVA funds are used to implement the P&As' 
broad HAVA mandate "to ensure full participation in the [entire] electoral process 
for individuals with disabilities, including registering to vote, casting a vote and 
accessing polling places." 

Disability Rights Florida is the state's designated PAVA grantee. We employ a multi- 
faceted strategy for encouraging and facilitating participation in the electoral 
process by individuals with disabilities, pursuant to our PAVA mandate. We work 
with election officials, individuals with disabilities, disability advocacy organizations 
and service providers to promote access and participation. If the ultimate goal is for 
the individual with a disability to cast a well-informed ballot in an accessible voting 
location on accessible voting equipment, the first vital step is for that person to 
successfully register to vote in advance of the registration deadline. As a statewide 
advocacy organization, Disability Rights Florida has never been a direct voter 
registration entity. We do distribute, but do not collect or receive voter registration 
forms, and have encouraged others who provide direct community based services 
to assist with registering the individuals who they serve. 

VOTER REGISTRATION 

As the Committee is well aware, HB 1355 was passed by the Florida Legislature and 
signed into law on May 19, 2011 by Governor Rick Scott. This legislation places new 
restrictions on individuals and groups wishing to engage in third-party voter 
registration efforts, s. 97.0575 (Fla. Stat. 2011). 

As recognized by Congress in passing HAVA, persons with disabilities face a series 
of barriers to registration that are not faced by some other prospective voters. 
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Although some of these barriers may be ancillary to the central subject matter of 
the Committee's deliberations, we will address them, because it is not possible to 
understand the full impact of HB 1355's restrictions on voter registration without 
viewing them within the larger context. It is important to note that the so-called 
"disability community" is in fact several communities, and that barriers to electoral 
participation are specific to an individual's disability as well as his or her other 
personal circumstances. 

Individuals who have dexterity disabilities, who lack arms or hands, who have 
cognitive or intellectual disabilities or who are vision impaired, may have difficulty 
with filling out, signing and/or submitting voter registration forms. Florida's law on 
notarization of documents makes provisions for individuals with disabilities to 
receive assistance with reading documents and signing them by mark. Florida's 
voting laws have no such provisions for assistance with regard to registration 
documents. 

Once a person with a disability is registered to vote, he or she may request and 
receive assistance with voting at the polling place, from a person of her/his 
choosing. But if the person with a disability seeks assistance with voter registration 
from that very same individual, for example, a sibling, grandparent, grandchild, 
aunt, uncle, cousin, in-law, step-child, step-parent, foster parent, guardian, friend, 
neighbor, service provider or other trusted individual from whom he or she could 
receive voting assistance at the polling place under Florida law, the person 
providing registration assistance would be subject to the requirements and 
penalties of Florida law as a "third-party voter registration organization." Under a 
literal reading of the law, any trusted person who does nothing more than accept a 
completed registration application to assist with mailing it, would be required to 
register with the state as a third-party voter registration organization. The only 
persons exempt from these requirements are official agency voter registration 
personnel, or a potential registrant's spouse, child or parent. 

Just to be clear, HB 1355 does not change the definition of “third-party voter 
registration organization." The term is defined in Florida Statutes 97.021(37). 

Under that section, family members (other than a spouse, child or parent), friends 
and neighbors, service providers and other trusted individuals as described above, 
were considered third-party voter registration organizations prior to the adoption of 
HB 1355. However, the prior version of the third-party registration statute 
provided: "The failure to submit the information required [to register as a third- 
party voter registration organization] does not subject the third-party voter 
registration organization to any civil or criminal penalties for such failure, and the 
failure to submit such information is not a basis for denying such third-party voter 
registration organization with copies of voter registration application forms." In 
other words, failure to register as a third-party voter registration organization did 
not per se subject any individual or organization to civil or criminal penalties; 
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penalties were triggered by the failure to submit voter registration documents 
within ten days of receipt. This provision is now absent from the current version of 
Florida Statutes 97.0575. There is a new section in the statute that was not present 
in the previous version, providing: “If the Secretary of State reasonably believes 
that a person has committed a violation of this section, the secretary may refer the 
matter to the Attorney General for enforcement. The Attorney General may institute 
a civil action for a violation of this section or to prevent a violation of this section. 

An action for relief may include a permanent or temporary injunction, a restraining 
order, or any other appropriate order." This, combined with other stricter 
requirements and penalties, such as the 48 hour deadline for submitting completed 
voter registration applications, creates a chilling effect on those who might 
otherwise provide assistance with registration. 

Individuals with disabilities who use the services of an adult day training center, 
drop-in-center, mental health club house, waiver support coordinator, Florida 
Assertive Community Treatment (FACT) Team, Lighthouse for the Blind, homeless 
shelter or other community based service provider, are now less likely to receive 
assistance with voter registration. Disability Rights Florida has sent letters to 
several hundred of these service providers during each of the last four election 
cycles asking them to assist those persons who use their services to register and 
vote. Going forward our organization will not be able to send these letters without 
informing the recipients of the new requirements and penalties of the third-party 
registration law. We have every reason to believe such assistance will decrease. 
Anecdotally, we have already heard from some service providers who have assisted 
their clients with registering to vote, that they are concerned about continuing 
doing so. Drop-in-centers exist in Florida for the purpose of providing support to 
individuals who are in recovery from psychiatric disabilities. There are 30-35 drop - 
in-centers in the state. Drop-in-centers educate their members about their civil 
rights, including the importance of registering to vote and voting if eligible. Many 
drop-in-centers maintain a supply of voter registration forms and have historically 
assisted individuals in registering to vote. We recently heard from the director of a 
drop-in-center with 150-200 members located in a large metropolitan area. The 
membership of this drop-in-center is 85% Black, 10% White and 5% 

Hispanic/Latino. Given the changes to the law that took place in 2011, the director 
is now very reluctant to assist people who want to register to vote. The director has 
explored registering as a third-party voter registration organization, but has found 
the process difficult. 

Among persons with disabilities who wish to vote, those who permanently or 
temporarily live in institutions, such as nursing homes, group homes, assisted living 
facilities, residential treatment facilities, hospitals, hospice facilities, county jails, 
crisis stabilization units, boarding schools or other residential facilities are at the 
greatest risk of being unable to vote. This is because persons living in institutional 
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settings are typically dependent upon assistance from facility staff or trusted 
individuals to be able to exercise their rights when they are either physically or 
legally unable to move freely in the community. Recognizing this reality. Disability 
Rights Florida has sent mailings to over 5,000 such facilities during each of the last 
four general election cycles, urging them to offer assistance to their residents who 
might wish to register and vote. While we received no direct response from the 
overwhelming majority of letters sent, in every election cycle, we did receive 
requests for information or assistance from administrators or staff from dozens of 
institutions. Moreover, we know that many others we did not hear from directly, 
were taking heed of our encouragement. When our staff conducts facility 
monitoring visits under one of our other P&A program grants, it is not uncommon 
for us to see one of our "right to vote" posters from prior mailings hanging on a 
bulletin board. We also know the information was getting out based on the calls we 
received from prospective voters in these facilities in the weeks leading up to an 
election, and on Election Day, From our extensive work with institutions, we know 
that facility employees are typically very busy just taking care of the day to day 
challenges of their jobs caring for their residents' health and safety. Under the best 
of circumstances, some facility owners, administrators and staff may be more or 
less inclined than others to assist their residents with registering and voting. Given 
the new restrictions and penalties on third-party registration organizations, we can 
anticipate that facility staff will be much less inclined to provide assistance than in 
the past. As with the other service providers, our organization can no longer 
encourage them to do so without informing them fully of the risks. Thus, one of the 
more successful aspects of our PAVA effort is being undercut by HB 1355, and the 
most at risk individuals will not receive the voter registration assistance that they 
need. 

It is commonly accepted that civic participation and voting are lifelong habits that 
are most likely practiced if started early in life. For this reason, Disability Rights 
Florida has long advocated that civic education and voter registration should be part 
of every Individualized Education Plan for transition age students under the 
Individuals with Disabilities Education Act (IDEA). 20 U.S.C. 1400, et seq. Although 
IDEA requires states to provide a free and appropriate public education for some 
students with disabilities for as long as age 22, Florida does not appear to regard 
public school districts that provide special education services to students with 
disabilities as covered entities under its implementation of the National Voter 
Registration Act (NVRA), commonly known as Motor Voter, 42 U.S.C. 1973gg , or 
under the state laws that define and implement it for persons with disabilities, 
Florida Statutes 97.021(41) and 97.058. Neither do these programs appear to be 
covered by Florida Statutes 97.0583 as "qualifying educational institutions." As 
such, any teacher who wishes to assist her/his students to register to vote is also 
subject to the requirements of being a third-party registration organization. Earlier 
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this year, there was a well-publicized case of high school teacher being turned in for 
violating the new registration provisions of HB 1355, requiring completed voter 
registration applications to be submitted within 48 hours. The teacher's actions 
would have permissible under the prior version of the law. In response to this 
incident, the Secretary of State has implemented new rules and procedures 
permitting each school district to register as a third-party voter registration 
organization. However, there is no requirement for a school district to participate. 
Under Florida law, voter registration applications are available from agents of the 
Fish and Wildlife Conservation Commission, but not from public schools. 

As outlined above, HB 1355 creates serious disincentives for families, friends and 
trusted individuals, facility staff, service providers and even school teachers to 
assist individuals with disabilities who wish to register to vote. This is particularly 
troubling in light of Florida's dismal performance in recent years of its obligations to 
persons with disabilities under NVRA and companion state laws. NVRA and state 
laws require agencies that serve persons with disabilities to offer voter registration 
opportunities to their program applicants. According to data from the Florida 
Secretary of State, from 2005 through the first eleven months of 2011, offices and 
programs that serve people with disabilities reported registering a total of 1920 
voters during that seven year period, for an annualized average of a mere 278 
voters.* By contrast, during 2004, those offices registered 1976 voters, more 
during that one year alone than for the next seven years combined. During the 
seven year period from 1998 to 2004, Florida offices and programs serving people 
with disabilities registered 15,640 voters, for an annual average of 2,234. During 
the first three years of the program, Florida offices and programs serving people 
with disabilities registered 12,047 voters, for an annual average of 4,016. Perhaps 
it would be appropriate for the committee to investigate why voter registration of 
persons with disabilities under NVRA during the seven most recent years is less 
than 12.5% of what it was during the previous seven years. Whatever the reasons 
for this drastic reduction, clearly the State of Florida is not doing its job in 
registering voters with disabilities, and by enacting HB 1355, the state is making it 
much more difficult for others to assist. 

EARLY VOTING 

Florida has provided a reasonably permissive early voting system for several years. 
This encourages more opportunities for participation by all voters, including voters 
with disabilities. HB 1355 shortened the overall calendar period for early voting by 
six days. 


* Calculated by dividing 1920 registrants by 83 months to compute a monthly average of 
23.1+ registrations, multiplied times 12 months for an annualized average of 277.5+ voters 
with disabilities registered. 
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Disability Rights Florida philosophically supports expanding the range of choices and 
options of persons with disabilities in all facets of life, including voting rights. For 
this reason, as well as the practical reasons which follow, we have long promoted 
early voting for individuals with disabilities, and support the expansion of early 
voting opportunities. 

Early voting has several advantages for voters with disabilities. The first is 
accessibility. With nearly 5500 Election Day polling sites in use in Florida, there are 
unfortunately still many that are only marginally accessible at best. Florida law is 
clear on the point that any registered voter who casts a ballot on Election Day must 
do so at his or her designated polling place. Any voter who attempts to cast a ballot 
at any other polling place will be required to vote by provisional ballot, and that 
provisional ballot will ultimately not be counted. If a voter with a disability arrives 
at his or her designated polling place on Election Day and finds it to be inaccessible, 
the only option for casting a vote that will be counted is to go to the Supervisor of 
Elections office and cast an absentee ballot. Because many voters with disabilities 
have transportation challenges, this is not a workable solution. Over the years. 
Disability Rights Florida has surveyed and re-surveyed over 90% of the sites used 
for early voting in Florida, and has found about two-thirds to be fully accessible. 
Most of the accessibility problems found at the other one-third of sites have been 
ones that are easily correctable through removal of obstacles such as low hanging 
branches in the path of travel, or through better signage. If accessibility problems 
are found at an early voting site, particularly toward the beginning of the early 
voting period, there is an opportunity to correct the problem and the voter can 
return another day, or use another early voting site within the county. On Election 
Day, such solutions are not an option. 

Another advantage of early voting for voters with disabilities is a more 
accommodating atmosphere at many locations. For some voters who are elders or 
who have disabilities that affect mobility or stamina, long lines on Election Day can 
be a barrier. At early voting sites, particularly toward the beginning of the early 
voting period, this is likely to be less of a problem, with the notable exception of a 
few of Florida's largest counties where long lines can sometimes be a problem even 
during early voting. Once inside the polling place, voters with some cognitive, 
intellectual and physical disabilities, or those who use accessible equipment, might 
find that it takes them longer to vote than other individuals. There is less perceived 
pressure on the voter to vote quickly at a polling site with more polling booths that 
is less crowded at early voting. Anecdotally, we have found that election workers 
who work for several days at an early voting site often display a better sense of 
disability etiquette than those who are working only one day at an Election Day 
polling site. During every election cycle, we have received complaints of accessible 
equipment either not working properly or not being set up at all on Election Day. 
This has been much less of a concern at early voting sites, and again, if a problem 
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is discovered toward the beginning of the early voting period, there is an 
opportunity to correct the problem and the voter can return another day, or use 
another early voting site within the county. On Election Day, the voter can only 
complain and wait. 

For many voters with disabilities, there are other barriers to voting. Disability Rights 
Florida has conducted dozens of interviews with residents of limited mental health 
assisted living facilities in recent months, and there has been a recurring theme of 
individuals complaining of not having proper identification. Most of these individuals 
live on a monthly personal needs allowance of $54 for clothing, personal effects, 
transportation and entertainment. It can take several months of focused and 
deliberate saving to come up with the $25 necessary for a state ID, plus 
transportation to get to the DMV office. Individuals in better financial circumstances 
still have transportation or other issues making it difficult to get an ID. If a voter 
shows up at the polling place on Election Day without proper identification, she/he 
will be required to cast a provisional ballot that ultimately will not count. If that 
person goes to an early voting site, particularly toward the beginning of the early 
voting period, she/he will have the time to obtain proper identification and return to 
the site to cast a vote which will count. 

These are just a few examples of why early voting can be so advantageous for 
voters with disabilities. The common element is that if the individual discovers that 
it does not work to vote at that site on that day, there is an opportunity to address 
the barrier and return to vote on another day. For most individuals in most 
situations, this is much more difficult, if not impossible on Election Day. 

Data from the Secretary of State shows that early voting has been popular in 
Florida. In the 2010 general election, over 20% of all votes were cast at early 
voting sites. In the 2008 general election, nearly 32% of all votes were cast at early 
voting sites. It is significant to note that a higher percentage of valid ballots are 
cast and counted from early voting. For every general election from 2004 to 2010, 
data from the Secretary of State indicates a lower percentage of undervotes and 
overvotes for early voting than for either Election Day voting or absentee voting. 
Therefore, in addition to the other advantages of early voting, and perhaps because 
of them, early voters are statistically more likely to have valid votes counted. 
Unfortunately, there is no easily retrievable data regarding the prevalence of 
provisional ballots at early voting versus Election Day voting, but it stands to 
reason that it would be less, since early voters can vote at any site in their county, 
while Election Day voters must vote at their designated polling place. Failure to do 
so will result in them being forced to use a provisional ballot. 

Because of the many advantages of early voting, it is troubling that HB 1355 
shortens the early voting period by several days. Shortening the period of early 
voting decreases some of the advantages noted above. For example, if a voter with 
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a disability (or any voter for that matter) discovers that an ID has expired, she or 
he will now have fewer days to remedy the situation and return to the polling place 
with a valid ID. With transportation being a significant barrier for many persons 
with disabilities, fewer days of early voting means less opportunity to arrange 
transportation. No doubt, the changes will likely result in longer lines and longer 
waiting, along with more perceived pressure on some voters to vote quickly. 

Disability Rights Florida supports making early voting more expansive, not more 
restrictive. We support restoring early voting days, as well as giving Supervisors of 
Elections the discretion to use more types of community facilities as early voting 
sites. The current requirements limiting Supervisors to using their offices, public 
libraries and city halls as early voting sites means that the most accessible, 
convenient and suitable locations in a particular community might be unavailable as 
early voting options. The Supervisors know their communities and their community 
resources. They should be empowered to utilize those resources to benefit voters 
with disabilities, and all voters. 

CHANGE OF ADDRESS 

HB 1355 changes the procedures and requirements for a voter to change his or her 
address. Florida Statutes 97.1031 eliminates the requirement for voters to use 
specified forms for changing their addresses. They can now do so by phone or 
electronic means, as long as required information is provided. But Florida Statutes 
101.045 eliminates the ability of in-state voters to change their address on Election 
Day at the designated polling place for their new residences. Such changes are now 
permitted only within the same county, and anyone filling out an Election Day 
change of address from another county is now required to cast a provisional ballot. 

Clearly, any change which makes it easier for persons with disabilities to change 
their registration addresses is a welcome change. This is especially true in light of 
the changes to third-party registration noted above, which will result in less voter 
registration forms being available in places where persons with disabilities live or 
receive services. Eliminating the need to use a voter registration form for change of 
address is significant. The other change could have an adverse impact on some 
individuals. People with disabilities do not always have direct control over their 
living situations. For example, an assisted living facility in northern Broward County 
was closed in January, 2012. By the time residents were relocated, it was too late 
to change their registration address for the upcoming Presidential preference 
primary. Any of the individuals who were relocated to Palm Beach County would 
have to vote by provisional ballot, and voting by absentee ballot would be virtually 
impossible. 
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CONCLUSION 

HB 1355 makes many significant changes to Florida election law, affecting all 
Floridians, including those with disabilities. Several of the changes improve the 
efficiency of election administration and enhance the rights of voters, such as 
expanding the methods by which a registered voter can change their address. 
Unfortunately, the changes to third-party voter registration and early voting are 
likely to have adverse impacts on persons with disabilities and their ability to 
register and vote. Perhaps these impacts were unintended, but they are 
nevertheless real. We appreciate the Senate Judiciary Committee's concern for the 
voting rights of the citizens with disabilities in Florida, and hope the information we 
have provided is helpful. Please feel free to contact me if I can provide additional 
information. 


Barry M. Shalinsky 

PAVA Program Director, Self-Determination Team Manager 
Disability Rights Florida 
1000 N. Ashley Dr., Suite 640 
Tampa, FL 33602 
850-488-9071 x9767 
barrys@disabilityrightsflorida.org 

Barry M. Shalinsky has a long history of involvement in disability law and policy, as well as 
election law and civic participation. Shalinsky received his B.A. in History and Political 
Science, and his J.D. from the University of Kansas. He Is Disability Rights Florida's Self- 
Determination Team Manager and has also served as PAVA Program Director since the 
inception of PAVA in 2003. He is the longest serving member of the National Disability 
Rights Network's Voting Working Group, which assists NDRN with its training and technical 
assistance to the nation's protection and advocacy systems for persons with disabilities. He 
also serves as the Florida point person for disability voting issues for the National Election 
Protection hotline. He authored the publication "Voting in Florida, A Guide for Citizens with 
Disabilities" which was published by Disability Rights Florida and the Florida Developmental 
Disabilities Council in 2008, and updated in 2010. 

Prior to coming to Disability Rights Florida in 2001, Shalinsky worked at the Social Security 
Administration, the Equal Employment Opportunity Commission, the Kansas Department of 
Health and Environment and in private legal practice. While in Kansas, Shalinsky managed 
political campaigns and served as a precinct committeeman and member of the state 
committee for his political party. 

In Tampa, Shalinsky was invited to advise the Hillsborough County Supervisor of Elections 
regarding the purchase of accessible voting equipment. He serves as an officer of his local 
civic association, and as chair of the Tampa Heights Riverfront Community Redevelopment 
Citizens Advisory Committee. 
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Introduction 


The American Civil Liberties Union (ACLU), an organization of over half a million members, 
countless additional supporters and activists, and fifty-three affiliates nationwide, commends the 
Senate Judiciary Subcommittee on the Constitution, Civil Rights, and Human Rights for focusing 
public attention on Florida - one of the states that have recently enacted laws, which have severely 
restricted the fundamental right to vote for millions of Americans. 

The ACLU of Florida, headquartered in Miami with regional offices in Tampa, Pensacola and 
Jacksonville, is a local affiliate of the American Civil Liberties Union (ACLU). Chartered in 1965, the 
ACLU of Florida operates with 18 volunteer-run chapters and 15,000 members and supporters across 
the state of Florida. 1 have served as Executive Director of the Florida ACLU Affiliate since 1997. (I 
served as Executive Director of ACLU’s Michigan Affiliate for 23 years prior to my appoint as Florida 
Director.) 1 oversee the affiliate’s legal, public education, and legislative lobbying programs. During 
my tenure, the ACLU of Florida has been extensively engaged in addressing the need for electoral 
reforms, including succes.sful efforts to end paperless electronic voting and continuing efforts to end 
Florida’s policy permanently disfranchising people who have been previously convicted of felonies. 
We are pleased to submit this written statement for the record on this hearing, addressing the serious 
problem of Florida’s new voting restrictions. 

It is often said that the right to vote is the most fundamental right of a citizen in a democracy - a right, 
and not a privilege extended by government. 

To some this may sound like trite, quaint and outmoded philosophical rhetoric, but it is worth repeating 
- if only to remind ourselves that there are significant policy consequences that stem from the 
appreciation that voting is a right of a citizen and that the burden is on government to respect that right. 
For one thing, since voting is a right, government officials have the obligation to facilitate the exercise 
of that right by making citizen access to the ballot box as easy and as convenient as possible, consistent 
with good election management. 

Overview of Voter Suppression Tactics 

Florida has an extensive hi.story of suppression of the right to vote. This has included voter 
suppression tactics from the era of Jim Crow; changes to voting laws and procedures that were put in 
place to address the problems that were exposed in Florida during the 2000 Election; and legislation 
enacted by the 201 1 lasgislature. 

Florida's current and historic voter suppression measures have included the following tactics: 

■ Voting laws, procedures and policies: In the 201 1 Legislative Session, as the most recent 
example, the Legislature enacted House Bill 1355, a comprehensive change to Florida election 
law - affecting approximately 80 different provisions of the state’s election laws. Four of those 
provi.sions are now pending as the State seeks preclearance under the Voting Rights Act in the 
federal district court in the District of Columbia. 

■ Lifetime disfranchisement: At its 1868 Constitutional Convention, the State of Florida - 
following its failed sojourn with the Confederacy - significantly expanded its constitutionally 

2 


VerDate Nov 24 2008 


10:27 May 08, 2012 Jkt 073813 PO 00000 


Frm 00308 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\73813.TXT SJUD1 


PsN: CMORC 



303 


VerDate Nov 24 2008 


mandated system of lifetime disfranchisement for those convicted of an extensively expanded 
list of felonies. This change was made in order to dilute the votes of the freed slaves. ' 

Florida is one of only four states to require lifetime disfranchisement upon conviction for a 
felony (Virginia, Kentucky, Iowa, and Florida). In Florida, restoration of civil and voting 
rights is possible only by appealing to the clemency power of the Governor and members of his 
Cabinet, sitting as the Board of Executive Clemency (BOEC). 

The numbers paint a picture of the significance of Florida’s disfranchisement system. Nearly 
one million Florida citizens - who account for nearly one in five disfranchised citizens in the 
country - have been disfranchised for life, with the opportunity to recover their right to vote 
only through the difficult clemency process which has resulted in very few grants of rights 
restoration.” 

■ Gerrymandering : In its Congressional and Legislative districts, Florida has been one of the 
most gerrymandered states ~ until the November 2010 Election when Florida voters amended 
their Constitution, These 2010 amendments required the redistricting process to take place in 
accordance with rules that prohibit redistricting to favor or disfavor an incumbent or political 
party; that prohibit, consistent with the Voting Rights Act, denying racial and language 
minorities an equal opportunity to elect candidates of their choice; and that require di,strict.s to 
be contiguous, compact, and where feasible to use existing city, county and geographical 
boundaries. 

These new constitutional provisions have been challenged by two members of Congre.s.S'’. The 
case is currently pending in the U.S. Court of Appeals for the 1 1* Circuit. It is noteworthy that 
the Florida House of Repre.sentatives has joined as an intervening plaintiff in the challenge to 
the constitutionality of these anti-gerrymandering provisions. 

For purpo.ses of this testimony, we will be focusing on the changes in voting laws enacted by the 
Legislature in 201 1. 

Voting changes enacted in 2011 in House Bill 1355 

House Bill 1355 (HB 1355) was an omnibus elections bill that contained 80 changes to Florida 
elections laws. It was passed by the Legislature during the 201 1 legislative, signed by Gov. Rick 
Scott and became law - in 62 of Florida's 67 counties - on May 1 9, 20 1 ! . 

The provisions of the iaw include placing new reporting requirements on third-party voter regi,stration 
organizations, which subject volunteer-based groups to fines if they do not turn in completed voter 
registration forms within 48 hours. The law requires groups that register voters to sign up with the 


' See Plaintiffs’ Expert Report from Professor Jerrell H. Shofner. Vh.D., Johnson v. Bush. 2001 WL34842925 (S.D. Fla. 
2(X)n (No. OO-CV-3542) ; see a/.rn Jerrell H. Shofner, Nor Is It Over Yet: Florida in the Era of Reconstruction. 1 863- i 877 
(1974). 

” See. Christopher Uggen and JeffManza. Loc ked Out: Felon Dis enfranchisement and America n Democra cy 86-94 
(2006), ' 

' Diaz- Bakin v. BroKning. No. 1 i-l4,‘>54-EE(n"’Cir. filed Sept, 29,201 1). 
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state and list officers and the names and addresses of all members who will be registering voters. It 
requires anyone who is registering voters to swear an oath to uphold state election laws. The law also 
shortens the number of days allowed for early voting from 14 to 8. The law prohibits voters who live 
outside the county in which they are regi.stered from changing their address at the polls and requires 
that these voters cast a provisional ballot. The law also reduces the validity of a citizen’s signature on 
a petition to amend the State’s Constitution from four years to two. 

As discussed below, four of the provisions of HB 1355 (voter registration restriction, shortening of 
early voting, same-day address change, and the validity of a petition signature) are currently before 
the federal district court in the District of Columbia. 

In this statement, we will comment on three of the four provisions currently under review. 

Section 4 - Restrictions on Voter Registration Efforts 

Section 4 of HB 1355 amends Florida Statutes § 97.057(3)(d) to require third party voter registration 
organizations to submit voter registration applications to the Division of Elections or the office of a 
county Supervisor of Elections within 48 hours of completion, or face penalties of $50 per application 
for each day late or a maximum fine of $ 1 ,000. Previously, organizations engaged in voter registration 
were allowed 1 0 days to submit voter registration applications. 

In addition, because Florida law makes any violation of the Election Code, including this law, a first- 
degree misdemeanor, conviction for a violation of the new voter registration provisions could result in 
a term of imprisonment as long as one year. 

In amending this Section, the Legislature also imposed new onerous and intimidating restrictions on 
volunteer-based organizations that engage in registering new voters. Where the previous law 
encouraged, but did not require third party voter registration organizations to register with the state, the 
new law requires a volunteer voter registration organization to not only register, but to submit the 
names and addresses of each member of the organization who will be engaging in voter registration. 
Each of these volunteers must also sign a statement, and each voter registration form obtained from the 
County Supervisor of Elections must prominently display the name of the third party voter registration 
organization. 

Each third-party voter registration organization must also submit a .sworn statement from each 
“registration agent” (in most cases, volunteers) in which the agent affirms that he or she “will obey all 
state laws and rules regarding the registration of voters.” The statement must be made on the State’s 
Form DS-DE 120, which lists the felony penalties for “false registration,” though what constitutes that 
crime is not covered on the form. 

The rationale for this change given by the Florida Secretary of State is Orwellian. “The change," the 
Secretary wrote in an October 11, 2011 press release, “helps ensure the voter registration process is 
expedited in a rea.sonabIe amount of time for the benefit of the new voter and the voter registration 
organization." (Emphasis added)The truth is that the practical effect of these changes is to discourage 
volunteerism and cripple the program of third party voter registration organizations, 

HB 1355 moves Florida precisely in the wrong direction. Volunteerism in encouraging the people of 
Florida to fully participate in our democracy should be applauded, encouraged and supported, and 
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there is urgent reason not to hamper efforts to increase voter participation. The U.S. Census Bureau 
reported that, as of 2008, the African-American voter registration rate in Florida was 53.6% and the 
Hispanic voter registration rate was 47.4%. Overall, the voter registration rate for all Floridians was 
only 62.4%. '* 

Volunteer voter registration efforts need to be encouraged, not discouraged, A law that punishes 
school teachers, for example, for encouraging their students to become fully-engaged citizens by 
completing voter registration applications is rightly seen around the country as absurd.^ 

The Legisilature’s rationale for the changes to the law governing third party voter registration activities 
- what little rationale was offered - was so thin and the official rationale from state election officials so 
concocted (specifically, that these changes are for the benefit of the new voter and the voter 
registration organization), there is a legitimate concern that the true purpose of this provision was to 
hamper efforts by volunteer-based organizations to register new voters. 

Section 26 - Requiring Voters to Cast a Provtsional Ballot 

Section 26 of HB 1355 amends Florida Statutes § 101.045(2)(b) to eliminate the right of a voter who is 
legally registered to vote in the state of Florida and who has moved from one county to another to 
update his/her address at the polling place on Election Day and ca.sl a regular ballot. This change will 
require otherwise eligible registered voters to cast a provisional ballot, rather than a regular ballot. 

It was the long-standing practice in Florida that if a person moved from one county to another and 
needed to update their address at the polls on Election Day, the individual was permitted to do so by 
swearing an affirmation as to his/her new address. 

In such cases, the State’s ability to administer elections free of fraud was enhanced by the State’s post- 
2000 investment of millions of dollars in the Florida Voter Registration System (FVRS) database, 
which has been used to confirm the voter’s registration and enable the voter to cast a regular ballot. 

The Administration’s rationale advanced for this change was an alleged need, asserted presented 
without evidence, “to combat voter fraud by preventing voters from casting a vote in multiple 
counties,” as the Florida Secretary of State put it in his October 1 1 , 201 1 press releasse,^ or, due to the 
absence of any evidence of voter fraud, to prevent “potential fraud,” as the Governor acknowledged 
when he signed the measure into law. 


U.S. Censu.s Bureau, Reported Voting and Registration of the Voting-Age Population, by Sex, Race and Hispanic Origin, 
for States: November 2008 (Table 4b), www.census.aov/hhes/www/socdemo/voIin9/nuhlications/D20/2008/tables.hr.m 1 (last 
revised Nov. 9, 2010). 

New Florida election law stirs up controversy, DAYTONA Bkach Nkws-JOURNAL, Oct. 23. 20 1 1 , available at 
httD://www.news-ioumalonltne-Coni/news/local/soulheast-volusia/201 l/IO/23/ncw-norida-election-law-.stirs-UD- 
controversv.html : Bill Gambiin, Pace teacher might face $1,000 fine for voter registration violation, Santa Rosa PRESS 
GAZETrE, Nov. 4, 20 1 1 . available al httD://www.srDress gazette. com/aiticles/teacher- 14.3 12-Dace-voter.btml . 

^ See. e.g.. Press Relea.se, Florida Department of State, Secretary Browning Renews Request for Preclearance Ruling, 
Amends Complaint to Challenge Con.stituiionality of Preclearance Coverage Formula (Oct. 1 1, 20! 1), available at 
http://www.dos.state.t1. us/new's/communications/pressrelease/pre.ssRetease.a.spx?id=542 [hereinafter Sec. Browning Press 
Release ] . 
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The Legislature’s rationale also failed to identify any proven need for tighter controls of elections. The 
chief sponsor of House Bill 135.5, Rep. Dennis K. Baxley, noted that: “We’re not going to wait for 
fraud.” When pressed to justify the changes HB 1355 would make to registration procedures, 
members of the Legislature referred to an alleged 31 cases of voter fraud - over .some unspecified 
period of time. On December 7, 2011, Rep. Baxley repeated the allegation the he and other Florida 
Legislators made (e.g., Rep. Eric Eisnaugle*) that “Mickey Mouse registered to vote” in Florida in 
2008.** Those making the allegation, in apparent justification of the new restrictions on voter 
registration, failed to acknowledge that the prank was unsuccessful, that Orange County elections 
officials rejected the application - so Mickey was never officially registered to vote - and that this was 
detected and prevented under the State’s pre-HB 1355 existing voter rules and procedures.'” 

Given the flimsy evidence of any need for changes in processing of address changes, and the 
availability the State’s Voter Registration System (FVRS) database to confirm that a person is a 
registered voter and whether a person has voted, there is legitimate question whether the change in 
voting laws had a purpose other than to combat fraud or potential fraud. 

This truth is that this provision - without sufficient justification - jeopardizes the right of voters to be 
assured that their vote will be counted. 

Requiring more Floridians to cast provisional ballots jeopardizes the right to vote because: 

■ Florida uses an accelerated certification deadline that reduces the time available to count 
provisional ballots; 

■ Elections offices are not uniformly staffed from one county to another, and offices have 
differing capacity to count provisional ballots; 

■ HB 1355 will have a disproportionate impact on certain counties that experience high mobility 
because, for example, they are the location of large state universities; and 

■ State law requires that an entire provisional ballot be discarded if cast in the wrong precinct. 

In 2009, the Pew Charitable Trusts conducted a nationwide state-by-slate analysis of the more than 2 
million provisional ballots submitted in the 2008 Election. Pew reported that nationally, 70.65% of 
those provisional ballots were counted, but that only 48.59% were counted in Florida." 


* Rep. Dennis Baxley, Remarks on MSNBC’s Po!itic,sNalion (Dec. 7, 2011 ) (transcript available at 
http://www.msnhc.msn.com/id/4560i057/ns/msnbc tv-politicsnation/t/politic-snalion-wednesdav-decemberA [hereinafter 
Baxley Remarks]. 

^ Floor Debate, Florida House of Representatives, April 2 1 . 20 1 1 (video and partial transcript available at 
http://www.politifact.coin/florida/staternents/20l l/apr/26/eric-eisnaugie/itiickey-moiise-was-registered-vote-tlorida- 
repubiica/). 

^ Baxley Remarks, .supra note 7. 

Mickey Mouse was registered to vote in Florida, Republican House, member claims. ’FamPA Bay T[ME.S/MtAM! Hp.RALES, 
(April 26, 201 1 ), available at hItp://www.Dolitifact.com/florida/statements/20l l/aDr/26/ eric- eisnaugle/mic k ev-inouse-wa.s- 
recistered-vote-florida-reDublica / [hereinafter PolitiFact Mickey Mouse Statement]. 

^ ' Pew Center on the States, Provisional Ballots: An Imperfect Solution (July 2000). 
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Even Florida election officials acknowledge that in the 2010 Election, statewide, 74.27% were counted 
~ in other words, one in four provisional ballots were not counted.'* 

Further, the Pew Center noted that, in 2008, as many as fifty thousand provisional ballots cast in 
Florida were discarded because they were cast at the wrong precinct by voters who “may have been 
provided with incorrect precinct information in advance or redirected to the wrong precinct on Election 
Day due to administrative errors in the registration system.” 

Discounting the 2009 Pew Center study, the Florida Secretary of State continues to minimize the 
seriousness of the loss of a citizen’s vote. As recently as January 16"’, Secretary Kurt Browning was 
quoted in The Miami HeraldITampa Bay Times stating: “No one wants the vote to count more than 1. 
But I want someone to show me the numbers where provisional ballots are not being counted.”'" 

Section 39 - Reducing the number of early voting days 

HB 1355’s Section 39 amends Florida Statutes §l01.657(l){d) to reduce the number of early voting 
days from 14 to 8, and to give County Supervisors of Elections discretion over early voting hours, 
changing from a mandatory 8 hours per day to a di.scretionary range of 6 to 12 hours per day. By 
converting early voting to a partially discretionary practice, this provision makes it possible for the 
total number of early voting hours in a county to be reduced from 96 to 48 hours - and for inconsistent 
practices to arise from county to county within Florida. 

Section 39 also eliminates the first week of early voting, and bans early voting on the Sunday before 
Election Day. 

The administration’s rationale for these changes is less than forthright. The Secretary of State’s 
October 1 1"' press release states that this Section “increases the maximum number of voting hours in a 
day from eight to 12 hours a day,”'^ without acknowledging that the number of hours will be at the 
discretion of each County Supervisor. Nor does the Secretary acknowledge that the change eliminates 
early voting on the Sunday before Election Day, perhaps the most important voting day for African- 
American voters, in no small part due to the “Souls to the Polls” program organized by many African- 
American churches. 


httn://www.Dewcenier(inthestates.urg/uplo;iricdFiles/El.EC ProvBallot Brief 0709.D df fhereinafter Pew Provisional 
Ballots Report] 

Department of State Division of Elections. November 7010 General Election: Provisional Ballots, 
httD://tloe.dos.state.n.us/reDOrts/pdf/20l0Provisit>nalBalloIs.pdf . 

Pew Provisional Ballots Report, supra note 1 1 . at 4. 

” Steve Bousqiiet, Election law oddity will leave Hillsborough and Pinellas operating under different rules, T.XMP..\ Bay 
T lMK,s. Jan. LS, 2012, at IB. 

” Sec. Browning Press Release, supra note 6. 
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The Legislature’s rationale was equally strained. The rationale offered by the Senate’s chief sponsor 
of HB 1355, Sen. Miguel Diaz de la Portilla, was that this provision aims to increase cost effectiveness, and 
was necessitated by under usage of early voting. During an April 15, 2011 meeting of the Rules 
Committee, he claimed that, "Generally, early voting in Miami-Dade County has not been very 
efficient. What you see more often than not is that there is a trickle of two or three people a day at a 
very high cost to keep those public libraries and polls open. . . . We felt it was an efficiency measure.” 

This is a claim that The Miami Herald/Tampa Bay Times PolitiFact rated as “False.” In 2008, 2.6 
million Floridians (approximately 31.25% of all votes cast) voted in-person at early voting locations.'^ 
Early voting options are used most often by people of color, and their withdrawal is likely to have a 
disproportionate chilling impact on African Americans and other historically disfranchised voters. A 
study by the Orlando Sentinel'^ reported that, in 2008, a majority of Florida’s African-American voters 
- nearly 54% - cast their ballots during early voting. 

The impact of this change is to make voting less convenient for all Floridians, especially working 
people who have difficulty obtaining transportation to polling places or taking time off from work to 
vote and Florida's African-American voters. The reduction in early voting also exacerbates long lines 
at the polls on F,lection Day which di,scourage people from voting. 

The Status of Litigation Challenging the State'’s Voter Suppression Measures 

Since the 2000 Election and the influential role that our organization played in ensuring that Florida 
officials addressed a succession of problems with voting technology, leading to the adoption of a 
blended system of optical .scan and electronic voting uniformly throughout the state, the ACLU’s 
recent efforts to protect the right to vote, to prevent a person’s vote from being diluted and to ensure 
that a citizen’s vote is counted have included the following actions: 

• Preclearance review bv DOJ : Florida’s Legislature enacted, and Governor Scott signed, HB 1355 
in 2011. Breaking with the longstanding practice of awaiting preclearance by DOJ before 
implementing a new voting law anywhere in the State, Secretary Browning ordered the law into 
effect in 62 Florida counties not subject to Section 5 of the Voting Rights Act’s preclearance 
requirements. As DOJ undertook review of Fdorida’s preclearance application, a number of 
organizations including the ACLU of Florida submitted comment letters urging the Department to 
object to four controversial provisions of HB 1 355: ’’ 


Senate Rule.s Committee, April 15. 201 l;see also PolitiFact Mickey Mouse Statement, supra note 10. 

Florida Department of Elections, County Absentee and Early Voting Reports, 
http://doe.do.s.state.tl.us/fvrscountybaliotreports/FVRSAvailabieFiles.aspx(lastvisited Jan. 16, 201 1). 

Aaron Deslatte and Vicki McClure, Battle for Florida: Blacks Ttmi Out in Droves, but Few Young People Have Voted, 
Orlando Sf.ntinf.l, October .30, 2008. available at http://articles.orlandosentinel.eom/2008-10- 
30/news/earlyvote30..1_early-voting-voters-in-t1orida-black -voters. 

The ACLU of Florida, representing a number of individuals, filed a Section 5 challenge, arguing that the implementation 
of HB 133.5 in 62 counties was having an adverse effect on voters in the five covered jurisdictions. Sullivan v. Scott, No. 
4:1 i-cv-tOO-47-KMM (.S.D. Fla. riled June 3. 2011). That lawsuit was dismissed on procedural garunds of standing and 
ripeness. 
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■ Reducing the number of days for early voting from fourteen days to eight days - from the 
10th to the 3rd day before the election. Fla. Star. §101 .6.57(1 )(d) (HB 1355, Sec. 39); 

• Requiring third-party voter registration organizations to submit voter registration 
applications within 48 hours of receipt instead of ten days as provided by existing law, and 
imposing a fine of $50 for each failure to comply with the deadline, and imposing fines of 
up to $1,000 for failing to comply with other provisions, Fla, Stat. §97.057 (3)(d) (HB 
1355, Sec. 4); 

■ Disallowing voters who move from one Rorida county to another to make an address 
change at the polls on the day of an election and vote a regular ballot. This change does not 
apply to active military voters and their family members. Ra. Stat. §101.045(2)(b) (HB 
1355, Sec. 26); and 

• Reducing the shelf-life of signatures on citizen initiative petitions proposing constitutional 
amendments from four years to two years. Ra. Stat. § 1 00.37 1 (3) (HB 1 355, Sec. 23). 

• Preclearance review by the federal court ; Just prior to the sixty day deadline within which DOJ 
was required to respond to Florida’s application, the State withdrew these provisions from DOJ 
consideration^” and filed an action seeking preclearance in federal district court in the District 
of Columbia.-' A number of individuals and organizations intervened as defendants to 
challenge HB 1 355 under the Voting Rights Act. The ACLU Foundation of Florida, along with 
Project Vote, intervened to represent two County Supervisors of Elections, the Florida AFL- 
CIO, Project Vote and several individuals in this litigation. Di.scovery is underway with a 
briefing schedule set to conclude in April 2012. A decision by the court is expected before the 
November 2012 elections, although the losing side could seek review by the U. S. Supreme 
Court. 

• Restrictions on voter regi.stration activities ; A substantive challenge to the newly enacted third 
party voter registration restrictions that are part of HB 1 355 was riled in federal district court in 
Tallahassee.^ This suit seeks to prevent enforcement of the new provision and the 
implementing regulations that impair the efforts of plaintiffs and other individuals and 
community-based groups to encourage civic engagement and democratic participation. The 
plaintiffs are represented by the Brennan Center for Justice at New York University School of 
Law, American Civil Liberties Union Foundation of Rorida, Paul, Weiss, Rifkind, Wharton & 
Garrison LLP, and Coffey Burlington. A motion for preliminary injunction has been filed and a 
hearing scheduled for March 1, 2012. 

• Gerrymandering ; Shortly after the constitutional amendments on redistricting were approved 
by nearly 63% of Florida’s voters, then-Govemor Crist submitted the legislation to the 
Department of Justice (“DOJ”) for preclearance. After taking office, however. Governor Scott 


The DOi pre-cleared all other provisions of the Act. 

State of Florida v. United Stales of America, No. 1:1 l-cv-01428-CKK-MG-ESH (D.D.C. filed Aug. 1, 201 1). 
The Uague of Women Voters, v. Browning. No. 4:1 1 -cv-00628-RH-WCS (N.D. Fla. filed Dec. 15, 201 1). 
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quietly withdrew the amendments from DOJ consideration. A lawsuit was filed in federal 
district court in Miami to cornel the Governor and Secretary of State Browning to submit the 
amendments for preclearance."^ The ACLU Foundation of Florida and the ACLU’s Voting 
Rights Project were part of the legal team in that challenge. Ultimately the Florida House of 
Representatives and the Florida Senate re-submitted the amendments for DOJ consideration, 
and the lawsuit was dismissed. DOJ pre-cleared the amendments and they are now in effect.^"' 

Lifetime Disfranchisement 


In April 2007, the BOEC during the administration of former Governor Charlie Crist made modest 
changes to the Rules of Executive Qemency. A distinction was drawn between those who were 
convicted of a non-violent felony and who would be eligible for “automatic” clemency upon 
completion of all terms and conditions of their sentence, and those convicted of violent and other more 
serious felonies whose application for clemency would require a hearing before the BOEC. 

On March 9, 2011, in one of the first acts of the Rick Scott Administration, the BOEC repealed the 
Crist Rules and replaced them with, among many other changes, the requirement of a five year or 
seven year waiting period - depending upon whether the offense was non-violent or a more serious 
offense - to petition for the Restoration of Civil Rights in order to register to vote. 

On April 25, 201 1, The American Civil Liberties Union of Florida and the ACLU's National Voting 
Rights Project wrote to the Chief of the Voting Section of the Department of Justice’s Civil Rights 
Section urging that the Department require Florida officials to submit the revised rule changes for 
preclearance in accordance with the Voting Rights Act. 

No response has been received from the Department. 

Recommendations for the Federal Government 


We urge Congress to take appropriate action that will increase the percentage of our citizens who are 
registered to vote, and who exercise the franchise. Congress should also take action to discourage and 
prevent policies that interfere or discourage the exercise of the right to vote, including policies that 
dilute the power of the vote or jeopardize whether a citizen’s vote will be counted. 

Congress should take the following actions: 

1- Require more uniformity in federal voting policies and procedures to reduce confusion 
regarding practices that are determinative of whether individuals are allowed to vote, and 
whether their votes are counted. We applaud Congress’ efforts in the Help America Vote Act 
to create uniform standards, but more is required. For example, in federal elections, legislation 


77jr l.A'af’ue of Women Voters of Florida, et al.. v. Scott. No. 1 1 -cv- 1 0006-lCMM (S.D. Fla. tiled Feb. 3, 20 1 ! ). 

U.S. Representatives Mario Diaz-Balart and Corrine Brown challenged the federal redistricting amendment within hours 
after the 2010 etection. Oiaz-Balart v. Browning, No. iO-CV-23968-UU (S.D. Fia.). The Florida House of Representatives 
intervened as a plaintiff and the ACLU of Florida and others intervened a.s defendants. The amendment was upheld by the 
district court. The Florida House and the Rcpre.sentatives appealed the decision to the Eleventh Circuit. Oral argument was 
held on January 10, 2012. 
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should address such practices as the length and timing of early voting periods (for those states 
that provide early voting), circumstances under which provisional ballots may be required, and 
procedures for determining when to count provisional ballots. 

For example, Congress should consider how to protect the right of an eligible voter to cast a 
ballot in Presidential and Congressional elections when state law requires that the entire ballot 
of the eligible voter be discarded because the ballot was cast in the wrong precinct. 

Uniform federal voting procedures would go a significant way towards eliminating the 
potential problem of unequal treatment. If the U.S. Supreme Court’s decision in Bush v. Gore^^ 
stands for anything beyond its application to the facts of the 2000 Presidential Election, it 
stands for the proposition that equal protection under the law is violated if a state’s voting 
policies and procedures treat voters in federal elections differently from county to county 
within a state. 


2. Congress should urge the Department of Justice to require Florida officials to submit the March 
201 1 amended Rules of Executive Clemency that affected the Restoration of Civil (and voting) 
Rights to the preclearance process in accordance with the Voting Rights Act. 

3. Congress should enact federal legislation to restore the right to vote in federal elections for 
those who have been disfranchised because of a prior criminal conviction and who are no 
longer incarcerated. Sen, Ben Cardin of Maryland and Rep, John Conyers of Michigan have 
Introduced such legislation, the Democracy Restoration Act (S, 2017/H.R. 2212, 112'*' 
Congress), which would restore voting rights in federal elections to the millions of Americans 
who arc living in the community, but continue to be denied their ability to fully participate in 
civic life becau.se of a past criminal conviction. This legislation is generations overdue, and 
should be speedily enacted. We thank Senators Durbin and Whitehouse for being co-sponsors 
of this important bill. 

4. Congress should encourage the Department of Justice to consider litigation under Section 2 of 
the Voting Rights Act against the .State of Florida, to challenge provisions of House Bill 1 355 
that will disadvantage racial and language minorities anywhere in the State of Florida, and 
against any other states that adopt voting provisions that have similar effect. 

The Department should consider the hi.story of changes in voting technology, laws and policies 
that have failed to protect the right to vote for all Floridians. Many of these changes enacted 
since the embarrassing exposure of our inadequacies and ineptitudes in the administration of 
the 2000 election — of which Hou.se Bill 1355 is but the latest chapter - have had the 
disproportionate effect, and perhaps in some cases the purpose, of abridging the right to vote of 
Florida’s racial and language minority community. 


These voting changes include the following: 


■ the employment of failed voting technology, 

■ the states’ response to the need for recounts in close or disputed elections by making 
it more difficult to conduct a recount and even banning recounts, 


“,53l U..S.98 (2000). 
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■ making it more difficult to register to vote through restrictions on third party voter 
registration organizations, 

■ shortening the deadline for certification which makes it more difficult to conduct 
recounts and count provisional ballots, 

■ efforts to use flawed purges of voting rolls based on flawed lists of “felons,” 

■ lost and missing votes, 

■ polling places opening late or being moved at the last minute. 

5. Congress must continue to provide the Department of Justice and other federal entities with the 
resources and support they need in order to enforce the laws that guarantee Americans broad 
and nondiscriminatory access to the ballot and ensure that a citizen’s vote will be counted. 

Conclusion 


In order for the United States to continue as one of the world's leading democracies, it must ensure all 
eligible citizens arc able to register and cast their ballots. Elected officials should be seeking ways to 
encourage more voters, not making it more difficult for voters to register and to cast their ballots. 
Measures that repress voting are a dangerous and misguided step backward in our ongoing quest for a 
more democratic society. We commend this Subcommittee’s attention to the impact of Florida's new 
restrictive state voting laws. 
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SENATE JUDICIARY SUB-COMMITTEEE ON 
CONSTITUTIONAL, CIVIL AND HUMAN RIGHTS 


BRUCE ARMISTEAD SMATHERS 
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Senate Judiciary Sub-Committee on Constitutional, Civil and Human Rights 

My name is Bruce Smathers. I was born on October 3, 1943 in Miami, Florida. 

It is an honor to appear before Senate Judiciary Sub-Committee on the Constitutional, Civil and 
Human Rights to express my views on the Florida election law passed by the Florida Legislature 
and signed by the Governor in 2011, CS/CS/HB1355, (hereinafter referred to as HB 1355), 

Let me first state that the opinions I express are my own and are true to the best of my 
knowledge. While I attempt to identify sources for my comments both by reference in the text 
and otherwise, I may sometimes fail to fully accomplish this and let me express my apologies to 
the Committee beforehand, and commit that I will identify those sources, where appropriate at 
the request of the committee. 

The first question I should answer, is why a retired ex-public servant, who served as a state 
Senator and then as Florida's Secretary of State almost three and a half decades ago, is coming 
out and speaking out on these new election laws? 

The simple answer is that I am offended by what is happening and I cannot sit idly by as the 
Constitutional and civic right of qualified Americans is eroded by this type of partisan 
legislation. That it is occurring in my native state, Florida, makes it doubly offensive. 

With a family history of public service that goes back at least four generations, I feet the effort 
of the Florida Legislature and the Governor to tilt the elections for pure partisan purposes by 
suppressing the registration and voting opportunities of groups likely to vote Democratic is to 
me, not only deplorable but detestable. 

The right to vote for all qualified Americans is a basic Constitutional and civic right. It is the 
strength of our democratic system. Without it, all of our other treasured rights, whether it is 
freedom of religion, freedom of speech or freedom of association will eventually evaporate. 

Our enjoyment of private property rights, freedom from undue government interference and 
our rights to the due process of the law, all ultimately exist because of the fundamental right of 
every qualified American citizen to vote. 

As a Vietnam veteran, I am acutely aware that over the last century tens of thousands of 
Americans have died overseas to not only protect our democratic right to vote, but to provide 
that opportunity to millions of people around the world. Hundreds of American citizens, many 
of them nameless, have died fighting for those same civil rights within our own states. 
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We have just finished a war in Iraq in which thousands of our best and brightest died, tens of 
thousands more have been wounded and between one and two trillion dollars of our national 
treasure has been expended in an effort to provide the right to vote to the people of Iraq. Yet, 
after all that sacrifice, our brave men and women who return home, find, that at least in 
Florida, their state leaders have engaged in an effort to erode that basic right of voting to 
unknown thousands, and probably tens of thousands of qualified citizens within Florida. 

Many of those who bravely served in American forces over-seas were Americans of African- 
American or Hispanic descent. They return to Florida, to find their state government actively 
attempting to suppress the registration as well as restrict voting opportunities of members of 
their own heritage. While the Florida Legislature pays lip service to honoring our military 
veterans overseas, they make a mockery of this tribute by attempting to suppress registration 
and voting opportunities of minorities who sons and daughters, husbands and wives, parents 
and relatives served and sometimes paid the ultimate sacrifice to provide full voting rights in 
foreign lands. 

I am not only offended, but as a former state senator and former Secretary of State I am 
ultimately ashamed by these actions by our elected representatives and our Governor in 
Tallahassee. 

I also come before you as a native Floridian, claiming birthright as a fourth generation Floridian 
and a fourth generation public official, although the latter extends beyond Florida, 

One great grandfather arrived in this very community, Tampa, over one hundred and thirty five 
years ago on Christmas Day in 1876, when there were only 700 citizens in this area. One of his 
accomplishments in this community was to merge two weekly newspapers into the first daily 
newspaper in the Tampa Bay area, The Tampa Times. 

While I was born in Miami, Florida, 1 entered the Florida Legislature as a state senator from 
Jacksonville Florida in 1972. I subsequently was elected Secretary of State of the State of 
Florida in 1976. As Secretary of State, I served as Florida's Chief Elections Officer from 1975 
until my resignation in 1978. 

During my tenure as Secretary of State, we passed a major reform of the Florida Election laws, 
under the direction of the Director of Elections, the honorable Mary Singleton, the first Afro- 
American to serve in that position and the first African-American elected to the Florida 
Legislature from north Florida since Reconstruction. 

CS/CS/HB 1355 (referred to as "HB 1355") is the subject of this committee's hearings. In its 88 
pages, a vast majority of its provisions have a positive or at least defensible primarily ministerial 
impact on elections. They have been approved by the U.S. Department of Justice. However, it 
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is my opinion there are specific provisions in this legislation that reflect the greatest attack on 
reeistration and voting opportunity and thus voting rights of qualified citizens in recent 
memory . As such, I believe the legislation passed by the Florida legislature in 2011 should be 
referred to as the "Registration and Voting Suppression Act of 2011". 

As stated before, as Secretary of State, I was privileged to initiate a major reform of Florida's 
election laws in 1977 which received bipartisan support. I bring this to the committee's 
attention because several significant differences exist between the origin and passage of our 
1977 election law reform and the election law passed in 2011. 

Given the limited nature of my presentation, I have incorporated my statements as to the origin 
and passage of HB 1355 and our 1977 election reform in Appendix No. 1. 

Because of the method of HB 1355’s origination and passage, I believe that your Committee 
would be on solid grounds to find that the 2011 act was not a "reform to improve the electoral 
processes, protect the registrants registration, provide integrity to the electoral process or fight 
fraud" as claimed by its sponsors. 

If the justifications for HB1355 proposed by the Legislature and Governor were true, this bill 
would have attracted bi-partisan support from both Republicans and Democrats in both 
chambers, the full support of the Supervisors of Elections and their Association, as well as 
widespread support among community organizations involved in the electoral process and 
favorable support from the media statewide. Both Republicans and Democrats, at least on a 
local level, volunteer organizations and the vast majority of Floridians including the media want 
to improve the electoral process, want to enhance the integrity of our elections and want to 
prevent fraud and electoral abuse. 

Unfortunately, HB 1355 was and is seen as a highly partisan attempt to tilt the electoral 
process in favor of the Republican Party by suppressing volunteer voter registration efforts and 
reducing registration and voting opportunities of groups that tend to vote Democratic. This 
judgment was affirmed by widespread criticism of the bill by practically all of the state's major 
newspapers, as well as widespread criticism by non-partisan volunteer groups such as the 
League of Women Voters and others. 

I am limiting my comments to just three provisions of HB 1355: 

Issue 1 The reduction of early voting days from 14 days to eight days and the 

elimination of the Sunday before the Tuesday election as an early voting 
day. 
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Issue 2 The creation of an overly complex and burdensome system of third party 

voter registration organizations; the reduction of time to return voting 
registration forms from 10 days to 48 hours; the recording of the 
registration by time segments as small as a minute; the imposition of civil 
penalties for even technical violations of these complex procedures; the 
mandating of signing oaths by ail voter registration volunteers; and the 
threat of felony charges against voter registration volunteers. 

Issue 3 The restriction of the custom of qualified voters from another county 
registering and voting by voting machines on election day and the 
requirement of a paper provisional ballot for those voters. 

I contacted several Supervisors of Elections, from both Democratic and Republican affiliations. I 
expressed to them that this was just on a confidential basis, and in light of the positions as 
elected officials, I would not refer them either by their name or their county. Not all of them 
wanted to express an opinion. They primarily view themselves as non-partisan administrators 
of the election laws who do not want to get involved in partisan policy disputes nor argue 
controversial policy, particularly when it is supported by the Governor and the Secretary of 
State, who is effectively their administrative leader and boss. Still, the overwhelming majority 
of them to whom I spoke and were willing to comment, shared with me that they do not 
support these new controversial provisions and changes to the election law. 

However, I would say most importantly. 

None of the Supervisors of elections were aware of any widespread or even significant 
voter fraud in their counties to justify the changes passed by the Florida Legislature. 


Issue 1 

All favored a fourteen day period early voting day period for the General Election that made 
the election run smoother and eliminated problems in voting ... One Republican Supervisor of 
Elections noted that they had just settled a law suit that cost his county $2million dollars, and 
that early voting helped avoid such problems by avoiding crowding and extended waits at the 
polls and providing time to resolve voting disputes before they erupt into lawsuits. 

All said that the changes to the early voting procedures would cost them and thus their 
counties land thus the taxpayers) more money because among other changes, they would 
have to hire employees for overtime work and pay them time and a half instead of their regular 
wages. 
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None supported eliminating the Sunday before the Tuesday elections as an early voting day. 

These supervisors of elections as well as the Florida Association of Supervisors of Elections 
actually requested more flexibility in location of earivvoting sites from the Legislature, thus 
expanding and improying the system of smooth and efficient elections. The Legislature which 
ignored this request, instead of expanding early voting opportunities, reduced early yoting 
opportunities while increasing the costs of early balloting. 

The Florida State Association of Supervisor of Elections opposed this specific change by saying: 

"While this may be workable with respect to primary elections, not having a 15 day 
time frame for the General Election could result in crowding and confusion at early 
voting sites and on election Day at the precincts. IVIaintaining 15 days for the General 
Election is imperative to a smooth General Election in the state." (my emphasis) 

{Note: "FSASE written report ("FSASE Report") starting "The Florida State Association of Supervisors of Elections 
has the following objections and concerns with CS/CS/CS SB 2086" dated April 25, 2011) 

While the FSASE Report relates to CS/CS/CS SB 2086, this Senate bill was the companion bill to 
HB 1355 and its provisions were similar if not Identical to HB1355. 

Issue 2 

None voiced support for the most controversial procedures and the penalties enacted for 
voter registration under provision FS 97.0575 - Third-oartv voter registration, specifically the 
reduction of the time to turn a ballot in and from 10 days to 48 hours as well as the imposition 
of punitive civil fines for inadvertent technical violations of the procedure. 

Most importantly, none were aware of widespread fraud or significant fraud in their counties 
to justify this law and the burden it places on volunteer voter registration efforts. Most were 
somewhat concerned and confused as to how these laws would be implemented. 

The Brennan Center Report states that "Between 2009 and 2011. there was no controversy in 
Florida involving voter registration to suggest why the state legislature took up the subject of 
restricting voter registration drives." 

Issue 3 

None voiced support for the new changes that prohibited voters from other counties from 
voting by machine on the same day, after proper identification was presented and signing the 
required oath of eligibility . All that commented felt that the requiring of paper provisional 
ballots would create a major administrative burden and expense on their offices (and I would 
add ... the county taxpayers) 
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None of supervisors of elections were aware of widespread fraud or significant fraud in their 
counties in registering and voting by machine that would justify this new provision of the law. 

The Florida State Association of Supervisors of Elections stated the provision "...will result in 
tens of thousands of additional provisional ballots ■■■ (which) will significantly delay election 
results." Most importantly, relatively to the specious claim that the legislation was necessary 
to prohibit double voting, the Association stated there were "No reports of widespread 
abuse or double voting" justifying this radical change from prior practice. 

(Note - See FSASE Report above) 

In addition to the lack of need for these stringent new voter registration requirements and 
procedures, the Committee should look to what is the adverse effect on voting, and particularly 
what the adverse effect on minority voting is going to be. 

The Brennan Center reports "In 2008, 2.13 million voters registered in Florida. " (my emphasis) 
(BRENNAN CENTER FOR JUSTICE - Voting Law changes in 2012, Brennan Center for Justice at New York University 
School of Law © 2011 / ("Brennan Report")) If one broke that figure down by the populations (taken 
from U.5. Census figures) of the SIX largest counties that contain over 50% of Florida's population. 
While not reflective of the actual figures which 1 do not have, this pure mathematical estimate 
of voter registration figures in 2008 in those six counties would be calculated as thus: 


Miami - Dade 

Broward 

Palm Beach 

Hillsborough 

Orange 

Pinellas 

Duval 


282.000 registrations 

198.000 registrations 

149.000 registrations 

139.000 registrations 

129.000 registrations 

103.000 registrations 

97.000 registrations. 


How many of these registrations occurred because of the voter registration efforts of private 
groups such as the local Republican and Democratic parties, the League of Women voters, La 
Raza, the NAACP, or teachers or student groups is difficult to estimate. However, even using 
conservative estimates applied to these mathematical estimates, the suppressing of traditional 
volunteer voter registration efforts by HB 1355, will not only adversely effect, but potentially 
eliminate tens of thousands of registrations and thus votes in each of these counties in the 
coming elections. 


National Census data reflect that Hispanic and African-American voters are approximately twice 
as likely to register to vote through a volunteer registration drive than white voters, thus 
showing the disproportional impact that this will have on minority voters. 
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I believe he Florida Legislature was aware of this massive and disproportionate impact on 
minorities of suppressing volunteer voter registration drives would cause. Thus, the only 
conclusion given the lack of widespread double voting and voter fraud, is that the Florida 
Legislature passed FS. 95.075 to accomplish the suppression of volunteer voting registration 
drives, and thus suppress minority voting in Florida. 

In a phone conversation last year with The Brennan Center, in response to my question, they 
commented that in reviewing the transcripts of the testimony in the Florida Legislative hearings 
on HB 1355, they found no credible testimony of claims of fraud that would justify the 
draconian changes as outlined above to Florida's election laws. 

Likewise, I believe your Committee will find that there were no new incidences of widespread 
fraud or threats of fraud sufficient to justify the draconian change of the election laws passed 
by the Florida Legislature and signed by the Governor in 2011. 

While there will always be partisan cries of electoral fraud, it is important to determine 
whether these allegations a) can be documented or are just uninformed opinions; b) whether 
they occurred in Florida and are thus relevant to this legislation; c) whether they occurred 
recently and sufficiently widespread to warrant this legislation; d) and whether any allegations 
of fraud or electoral abuse were transmitted to the Florida Legislature in time in 2011 to 
justify these onerous provisions of HB 1355. 

I would add that in 2008, approximately eight million three hundred thousand Floridians voted 
in the Presidential elections. While among 8.3 million voters, there will always be some 
singular incidences of registration or voter fraud (I believe there are public reports of such 
incidences in Seminole and Orange County). However, I would suggest that among 8.3 million 
votes , any claims of widespread fraud or abuse should meet a verifiable number of incidences 
to be sufficiently significant to justify these draconian and adverse changes to our election laws. 

I would recommend to the Senate Committee to conduct a confidential survey of all 67 
county Supervisors of Elections as their opinions and concerns relative the controversial 
provisions of this legislation I would also recommend surveying the 16 state attorneys to 
determine incidences of electoral fraud or abuse reported to their districts by supervisors of 
elections or others and what was the disposition of those cases. 

If there are not verifiable incidences of widespread fraud or even just significant problems , any 
claims that these controversial provisions were necessary to prevent fraud, protect the 
registrants application or increase the integrity of the elections would not only be highly 
inaccurate and misleadine. but also political hypocrisy at its worst. 
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PERSONAL OPINION: 

Issue 1 

The reduction of early voting days from 14 days to eight days and the elimination of the Sunday 
before the Tuesday election adversely affects those citizens who utilize early voting for its 
convenience, as well as those who need time and assistance to get to the polls to vote. These 
groups includes African-American and Hispanic citizens as well as others who need assistance 
including our poor and our elderly. See my comments in Appendix No. 2 

It is my opinion that these changes regarding early voting were a deliberate, intentional act of 
the Florida Legislature to suppress minority voting in the State of Florida and that this 
represents the Florida Legislature returning in 2011 to the disgraceful and detestable Jim Crow 
tactics to lower minority voting of the last century. I have included my letter to the Florida 
Times Union as Appendix No. 3. 

Issue 2 

F.S. 97.057 - Third-party voter registration - This obnoxious provision's practical effect is to 
suppress voluntary voter registration efforts throughout Florida which would disproportionate- 
ly reduce minority voting and others who benefit from volunteer voter registration efforts. 

See Appendix No. 4 for my reasoning. 

The alleged benefits of these changes are specious. The practical adverse chilling affects on 
volunteer voter registration efforts and thus on voting, and particularly minority voting are 
blatantly obvious and clear to all objective observers. 

I believe that the arguments supporting this provision are not based on verifiable 
documentation. 

In partial reference to this section on Third-party voter registration . League of Women Voter's 
President Deirder Macnab. has stated 

" Overall, it creates a mountain of risk and red tape that has proved insurmountable to grass 
roots groups like the League of Women Voters that has thousands of volunteers willing to work 
five hours on weekends to register voters ." 

The committee is aware of two teachers encouraging civic participation of their students by 
involving them in voter registration efforts and having inadvertently violated the law, became 
potential subjects of $1,000 fines. In my conversations with Supervisor of elections, many 
other teachers attempting to encourage their students to become involved in civic affairs and 
registering to vote have now run afoul of these provisions. 
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There is not enough time to analyze this mountain of risk and red tape, but let's look at just a 
few issues. 

Besides, the unjustified reducing the time to return registration forms from 10 days to 48 hours, 
the state has also mandated the volunteer to print on the registration form not only the month 
and day, they must also show the hour and the exact minute that the registration form is filled 
out. 

How absurd and picayune the Florida Legislature has become. 

What happens if the exact minute the form was filled out is not correct? Does that affect the 
validity of the registration? I hope not, but there are no written guidelines explaining this. 

And even if everything is perfect, and the individual volunteer/organization turning his or her 
collected voter registration forms into the supervisor of elections has a flat tire or a problem 
with their car, delaying them one minute past the deadline, they are now technically subject to 
fines up to $1,000. 

What Florida citizen would like to participate in voter registration drives on their own to 
improve democracy and make their state and their country better, when in these economic 
times, whether they be middle class, from lower income families, or from poor urban 
neighborhoods, and would dare subject themselves, their parents, or their family to economic 
fines totaling up to $1,000 because of basically minor or innocent violations of absurdly 
complex and technical procedures? What volunteer third party organization operating in 
multiple counties want to risk up to $1,000 fines per county for inadvertent mistakes. 

No wonder the League of Women Voters has stopped registering voters. No wonder traditional 
volunteer efforts at voter registration in Florida have come to a standstill. 

But the Florida Legislature's efforts to suppress volunteer voter registration efforts do not stop 
with just new bureaucratic regulations and punitive civil penalties. 

Additionally the Florida Legislature has mandated that every voter registration agent and 
volunteer must sign Sworn Statement DS-DE 120 (06/2011) See Appendix No. 5. 

This form outlines how a voter registration volunteer, if they violate Florida law, will be subject 
to third degree felonies entailing up to five years in prison and up to five thousand dollars in 
fines. 

Unfortunately, this sworn statement is the least informative, but most intimidating state 
document that I have seen. As an attorney, a former assistant State Attorney, and as former 
Chief Elections officer this form would intimidate me. One Supervisor of Elections stated flatly 
that they would not sign it. Think of the chilling effect on a volunteer who is not an attorney, or 
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someone who does not have a college education, or actually, any citizen who would like to 
improve our democracy by engaging in voter registration.. 

In my prepared remarks in Appendix No. 5A, I have outlined this intimidating language of the 
sworn statement through its emphasis to the volunteer of third degree penalties and prison 
sentences up to five years. I have also pointed out how even an innocent technical violation by 
the volunteer could lead to a technical third degree felony violation . 

I have even pointed out that the Sworn Statement itself misstates Florida criminal electoral 
law. If the State of Florida does not understand the law, how can any Floridian who is not an 
attorney understand Florida's new election laws with its bureaucratic technicalities and 
punitive civil fines and third degree felonies? 

Instead of encouraging our students, teachers and average citizens to become involved in our 
electoral process by participating in voter registration drives, the message of the Florida 
Legislature is loud and clear to all voter registration volunteer. Voter registration is not worth 
the risk of the potential fines or criminal penalties -WE DO NOT WANT YOU TO GET 

INVOLVED! 

The League of Women Voters after 72 years of bi-partisan registration certainly got the 
message as did La Raza, as well as the Florida's two teachers Dawn Quarles and Jill Cicciarelli, 
Now many others around are our state receiving the same message, 

The reality is that the Florida Legislature creation of FS. 97.0575 was not to improve the 
integrity of elections or protect the sanctity of the ballot, but in a blatant effort to suppress 
traditional voluntary voter registration efforts by creating an unwieldy, complex, possibly 
unenforceable and in parts unintelligible structure with punitive civil fines as well as serious 
criminal penalties for voter registration volunteers and their organizations. 

The suppression of volunteer voter registration drives is directly intended to suppress minority 
as other groups as voting as well outlined above. 

The suppression of volunteer voter registration efforts to reduce minority voting is foreign to 
the bipartisan efforts of both parties. Democrats and Republicans at a local level, as well as 
supervisors of elections and other citizens to expand voter participation of qualified voters, 
encourage voter participation of all qualified electors and strengthening our democracy. 

This provision passed by the Florida Legislature and signed by the Governor is an aberration 
from Florida's history of progress in expanding electoral participation that shouid be an 
embarrassment to the Legislature and the Governor. 
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Issue 3 

The final act of the Florida Legislature in diminishing the voting opportunities that I will 
comment on is contained in their Amendments to F.S. 101.045. 

These changes restrict the previously existing opportunity of people who have moved to a new 
county to register and vote in their new county on the day of the election when their legal 
address on their identification bears the address of the county where they used to live. 

Instead of being able to being able to vote quickly and efficiently on a voting machine, they will 
now be required to vote by a paper provisional ballot. I have provided more explanation in 

Appendix No. 6. 

This radical change in long standing Florida law allegedly is necessary according to the 
proponents of the legislation to avoid voter fraud and abuses, by an elector voting in one 
county, and then traveling to another county to vote, or the action being called "double 
voting". 

Let me express to the Committee that this change in the law was not necessary, and there was 
no substantiation of fraud or double voting in Florida justifying this change in the law. 

I state this because none of the Supervisors of Elections that I have talked to voiced support for 
this legislation as written and all stated that they are not aware of the fraud or abuse or double 
voting in their county that the proponents of the Legislation claim is such a problem. 

As I stated before, the Florida State Association of Supervisors of Elections representing all 67 
county Supervisors of Elections stated there were, and I quote again. 

"No reports of widespread abuses or double voting" 

(NOTE. See FSASE Report above) 

In addition to the FSASE statement, there is a common sense reason there is not the 
widespread threat of double voting which the public which has not voted this way does not 
understand. Under the old law, besides providing proof of your identity through government 
documents and other measures, the qualified citizen wanting to vote in a new county must also 
sign a sworn oath stating 

a. They were registered to vote in their old county 

b. That they have not voted in that county 

c. That they now reside in their new county 

d. That there are eligible vote in their new county 

e. That they are also otherwise able to vote. 
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What this committee is aware of, to make a false declaration on a state document on any of 
these five statements is a third degree felony subjecting the individual to five years in prison 
and a $5.000 fine . 

What individual, or may I say imbecile , after presenting sufficient documentation to identify 
who they are, are then going to sign a document committing a third degree felony for the 
purpose of casting an invalid vote? And the state felony is in addition to similar felony 
provisions of Federal law for fraudulently voting in a Federal election. 

To claim there is a widespread threat of double voting fraud justifying changing the law, is as 
idiotic as believing that there is a widespread threat of bank robbers going around and 
presenting their photo identification to the bank teller and then signing their name on an oath 
to verify their identification, before they attempt to rob the bank. 

Common sense says this is not going to happen, and the supervisors of elections understand 
this. Only the Florida Legislature and the Governor claim that there is a threat. 

The Florida Legislature and the Governor are not idiots or imbeciles. They know there is not 
threat of widespread abuse or double voting as they claim. They know that this legislative 
change has nothing to do with preserving the integrity of our elections. They also, know that it 
will adversely affect the participation in the electoral process of students and minorities, and 
others who traditional lean Democratic, because that is the fundamental purpose of these 
provisions. 

While I have attempted to outline the individual affects of each provision, the Committee 
should look at the collective impact of these provisions. I believe the Committee will recognize 
the collect negative impact on these groups, minorities, students, poor and others needing 
assistance in registering and voting to be significant, particularly in light of the lack of any 
documented evidence of fraud or abuse to justify these electoral changes. 

Finally, the Brennan Center Report reviews the national effort during 2011 when HB 1355 was 
passed. They have identified 37 states in which legislation that could be termed restrictive 
were introduced, and thirteen states, one of which is Florida, such legislation was passed. 

Courts have long held that specific findings of discrimination can be established through 
patterns of conduct, laws and timing which result in discrimination. I believe the Committee 
will find, and I will paraphrase former Congressman Andrew Young, "a deliberate and 
systematic effort" to suppress voter registration and voter participation of minorities and 
others likely to vote Democratic. 
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In light of all of these factors, I believe that this Committee should come to the conclusion 
that HB 1355, as passed by the Florida Legislature and signed by the Governor, is designed to 
suppress voter registration and voter participation of groups that tend to vote Democratic, 
which specifically include Afro-American and Hispanic minorities, as well as the elderly, the 
poor, students and others that need assistance in registering and voting. 

I stated at the beginning that I view HB 1355 that suppresses the opportunity and thus the 
right of minorities and others to register and vote, as an attack on the sacred right of every 
qualified citizen of our state to vote, regardless of their race, the socio-economic conditions or 
the political beliefs or party. As such, it is an attack on the Constitutional and civil rights that are 
most dear to every American and fundamental to all other rights we enjoy as citizens. 

To actively seek to suppress voter registration and voting rights for any group, for whatever 
reason, is a betrayal to the most precious American principles, and a betrayal of every American 
who has served his country in the military. This is not only a deplorable act, but also a 
detestable act that brings shame on our Legislature, our Governor, and our state ... including 
those of us who believe that public service is to serve the people of our state, and not to 
ourselves or our party... When basic civil rights such as voting are prostituted for partisan 
advantage, eroding the highest of principals enshrined in our Constitution. They are not just 
eroding civil rights of others, but undermining the basic principles of our government, our 
democracy and country. 
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Appendices 

The attachments referenced below are intended to supplement this statement. They will be 

made part of the hearing record and are on file with the Subcommittee. 

Appendix 1 An comparison of the origin and passage of HB 1355 and election reform 

Florida Legislature legislation enacted into law in 1977. 

Appendix 2 Comments on the reduction of early voting days and the elimination of 

the Sunday before the Tuesday election as an early voting day. 

Appendix 3 View Point letter posted by The Florida Times Union on December 11, 

2011 by Bruce A. Smathers. 

Appendix 4 Comments on Florida Statutes 97.0575. 

Appendix 5 DS-DE120, "THIRD-PARTY VOTER REGISTRATION ORANGIZATION 

REGISTRATION AGENT'S SWORN STATEMENT - available on the Florida, 
Secretary of State, Division of Elections website under Third-Party Registration. 

Appendix 5A Comments on DS- DE 120. 

Appendix 6 Comments on Florida Statutes 101.045. 
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I'estimony of 
Ciara Torres-Spelliscy, 

Assistant Professor of Law at Stetson University College of Law' 

& 

Nina Hayden, Esq.^ 

Before the U.S. Senate Judiciary Committee’s 
Subcommittee on the Constitution, Civil Rights and Human Rights 
Field Hearing in Tampa, Florida 
January 27, 2012 

We thank the Committee for traveling from Washington to Florida to hold this important 
hearing today. We are heartened the U.S. Senate Judiciary Committee is taking a keen interest in 
the voting laws in Florida. As the whole nation learned in 2000, the choices made by Florida 
voters have a national impact.^ 

Dr. Martin Luther King Jr. wrote in 1957, eight years before the passage of the Voting 
Rights Act, “all types of conniving methods are still being used to prevent Negroes from 
becoming registered voters. The denial of this sacred right is a tragic betrayal of the highest 
mandates of our democratic traditions and it is democracy turned upside down.”"' Sadly, these 
attempts to reduce the number of voters continue to this day. We urge you to consider this 
written testimony and ask that you act to protect the voting rights of every Floridian and 
American citizen. 

HB 1355 is just the latest in a long line of laws designed to limit the franchise in the State 
of Florida.’ Florida legislators argue this legislation is needed to curb fraud, save money and 


' Professor Torres-Spelliscy teaches Election Law and Constitutional Law at Stetson Law School. She writes on her 
own behalf, not on behalf of Stetson University. 

’ Ms. Hayden is an aUomey, a former Elected Official to the School Board of Pinellas County and a former 
candidate for FL State Senate District 1 5. 

’ Bush V. Gore, 53 1 U.S. 98 (2000). 

Dr. Martin Luther King, Jr., Give Us the Ballot, available at 
iulp /'wu vv.votctrustusa. ore/ index. pho'.’ootio n^coni contentA.task-view&.id^74.Kyiternid-2 6. 

’ H-B. l-tS-S, 1 14th Reg. Scss. (Fla. 2011), available at hitn:-'.'www.fl.sciuilC-gov Session Biil‘20 1 1 - I3 5.S. 
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ensure a more orderly process.'’ However, fraud is minimal in the State as evidenced by the 
Florida Department of State only referring 3 1 cases of alleged voter fraud to the Department of 
Law Enforcement in the past three years.’ This testimony places HB 1355 in historical context, 
so the Committee understands this law follows the pattern of previous laws in Florida that have 
sought to make it harder instead of easier to vote." We will divide our discussion into two parts 
(1) Florida’s recent history of limiting the franchise and (2) Florida’s racial history of denying 
minorities full participation in the electoral process. 

(1) Florida’s Recent Forays into Curtailing Early Voting Days and Suppressing 
Voter Registration 

In 2004, Florida began offering early voting.^ Studying recent elections, Democracy 
Fellows at the University of California Irvine Peter A. Miller and Neilan S, Chaturvedi found 
“Florida was [ ] noteworthy in the general election campaign as more than half the votes were 
cast early or by absentee ballot.”'" HB 1355 could reverse this trend by shortening the early 
voting period from two weeks to one for Florida voters." 


WENDY R. WEISER & LAWRENCE NORDEN, VOTING LAW CHANCES IN 2012 at 2 1 (Brennan Center 2011), availahle 
at hl{p://brennan.3cdn.net.'d 1 6bub3d00c5n824 1 y 66in6v5xpvv.pd(' 

’ L-izette Alvarez, Florida Passes Bill to Limit .V‘^-Party Voter Registration^ New York Times, May 5, 201 I, 
hlt pi.Vvvvvw. nvhmcs.com' ..01 l.'05.’06.^us'Doiitics'06votini;.html?_r~'-2 . 

** To Compare Florida’s recent changes to its voting laws to other recent changes in other state, see WEISE-R & 
NOROEiN, VOTING LAW CHANGES IN 2012. 

^ The Florida Senate Interim Report 2011-118 (Oct. 2010), 

wvvw.flsenate.gov/Committecs/IntcrimRcports/20l 1/201 1-1 18cc.pdf (‘in 2004, the Florida Legislature amended 
s. 1 0 1 .657, F.S., and introduced a standardized and mandatory process for in -person early voting in Florida 
elections.”); Id. (‘in 1 998, the Legislature provided an opportunity for persons casting absentee ballots to do so in 
person at the supervisor of elections office. This form of early voting was discretionary for each supervisor of 
elections.”). 

Peter A. Miller & Neilan S. Chaturvedi, Get Out the Early Vote: Minority Use of Convenience Voting in 2008, 3 
(working paper), http:.//papers.ssm.com/sol3/papcrs.cfm?abstract_id=l644268 (referencing Chuck Todd & 
Sheldon Gawiser, How Barack Obama Won: A State by State Guide?, to the Historic 2008 Presidential 
FXECT iON 57 (2009)). Note these authors arc in the midst of revising their paper and their final figures may be 
revised. 

2011 FLA. LAWS 40, availahle at http://laws.flrules.org/files/Ch 201 l-040.pdf; see also Justin Levin, A Devil in 
the Details of Florida’s Early Voting Law, ELFCTiON LAW BLOG (May 23, 2011). 
http://electionlawblog.org/7p - 1 8296. 
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HB 1355 has been criticized for eliminating the opportunity for voters to cast a vote on 
the Sunday before Election Day. This was a key day for religious voters to go from the pews to 
the polling place to cast a ballot,’^ In 2008 and 2010, ten counties in Florida, including our home 
county Pinellas, offered voting on the Sunday before the Election. But HB 1355 ties the hands 
of counties who would like to offer this option to their constituents. This compression of the 
voting schedule may have a pronounced impact on minority voters who took advantage of early 
voting in previous elections, since as USA Today reported, “[i]n Florida, 54% of African- 
American voters cast their ballots early in the 2008 general election, and blacks made up nearly a 
third of statewide turnout the Sunday before Election Day.”' ”’ 

HB 1355 has caught the attention of election experts as the most restrictive law in the 
nation for voter registration drives. As election law expert Professor Justin Levitt has noted: 
Florida’s third party voter registration requirements “are the most restrictive provisions in the 
country,..”"’ Also experts from the Brennan Center for Justice at NYU School of Law have 
noted that Florida: 

...enacted laws which have shut down registration drives that previously 
regi.stered hundreds of thousands of citizens in those states. Florida will now 


Trymaine Lee, Florida Early Voting Limits Could Negatively Affect Blacks. Latinos, HUFFIKOTON POST. Jan. 4, 
20! 2, http://vvwvv.luirtm!^tonp(>st,coin^’20 ! 2/0 {.-^04.1imits-on-car!v-votinu-ifi n 1 1 84 1 34.lum{ (quoting the NAACP 
“more than 32 percent of those who voted early on that last Sunday before Election Day were African American, 
and nearly 24 percent were Latino.”). 

Jenee Desmond-Harris, No Voiing After Church? /XH\l ROOT, Jan. 5, 2012. 

Early Voting Reports, available, at htips://doc.dos.state.fl.us/fvrscountybanotreports/FVRSAvaiiableFiles.aspx. 

Fredreka Schoiiten, Civil Rights Groups. Democrats Fight Early-Voting Limits, USA TODAY, Dec. 1 1 , 201 1 , 
http:/.' ww sv.usaiod av.co}n. ncws''politic.s/sro rv. ?.{) M - 1 2- 1 {.fcariv-votin<!-la\vs-in inorit\'.- 5 1 8 1 6 8 8 6 .' I : see also Letter to 
the Department of Justice from the NAACP LDF, Florida Conference of Black State Legislators and Florida State 
Conference NAACP, at 3 (June 17, 20 ! 1), hnp:7naaepldf.org./tilcs.-casc_is.suc/2Q i I 06- 
! 7‘''-i)20[..DF'^--o20ioini%20statcmcnT'’-i'20to%20AG'Vt>20rcgard inu% 2(IFionda%20clection'‘-ii20laws.pd f. 
(“Significantly, African Americans make up a disproportionate percentage of early voters in Florida’s covered 
counties. African Americans constitute only 12.I5%ofthc votingage population in the five covered jurisdictions in 
Florida, but were 1 8.86% of early voters during the 2008 General Election, with over 4 1 .000 African Americans 
voting early.-”). 

'^Testimony of Professor Justin Levitt, Loyola Law School, Los Angeles Before the United Stares Senate 
Committee on the Judiciary Subcommittee on the Constitution, Civil Rights and Human Rights, New Slate Voting 
Laws: Barriers to the Ballot?, Sept. 8, 2011. 
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require groups and individuals who wish to register voters to first pre-register 
with the state, submit within 48 hours every voter registration application 
received, and keep track of every voter registration application they distribute. 

Unfortunately, this is not the first time that Florida has been down this road.'® In 2005, 

the state passed a law that restricted and penalized third party voter registration and was rebuffed 

by the courts.” In 2007, the law was changed to be more reasonable and was upheld by the 

courts.™ Yet with the enactment of HB 1355, Florida changed the law once more to be just as 

burdensome as the 2005 law in some respects and worse in others, such as giving groups who 

seek to register others to vote far less time to return completed registrations to the State and 

imposing higher fines."' 

Younger voters such as students could also be shortchanged by HB 1355. Its new set ol 
restrictions could even stop high school civic teachers from registering high school students to 
vote, a practice which had previously helped youth to become registered Florida voters, Vote 
Latino noted recently: “Florida’s efforts to suppress voters’ rights may be the most severe [in the 
nation] ... Florida students and others who move within the state can still update their 
registration at the polls, but now they will be forced to use provisional ballots, which likely 


Statement of I.,awrence D. Norden, House of Representatives Foram, Excluded From Democracy: The Impact of 
Recent State Voting Changes, (Nov. 14, 20! I), httn:// brcnnan.3cdil.n ctfSc25 1 e0.3aact2496d9 3bin6hx [cytdf. 

'* Martha R. Mahoney, Democracy Begins at Home Notes from the Grassroots on Inequality. Voters, and Lawyers, 
63 U. Miami L. Rev. 1 , 22 (2008) (finding that “in 2005, Florida changed its election laws in ways that were likely 
to have a disproportionate effect on minority voters.’’). 

League of Women Voters of Florida v. Cobb, 447 F.Supp.2d 1314, 1.322 (S.D. Fla. 2006). 

“ Diaz V. Cobb, 541 F.Supp.2d 1319 (S.D. Fla. 2008); Florida State Conference of the NAACP v. Browning, 522 
F.3d Il53(llth Cir. 2008). 

Compare FLA. ST AT. § 97.0575 (2008) (ten days to return completed registration forms) to HB 1 355 (48 hours 
to return completed registration forms). 

“ Project Vote, Engaging the Youth Electorate through High School Voter Registration (July 2010) (“State high 
school voter registration programs, such as tho.se in Florida and Vermont, have been found to be effective in 
increasing voter registration and turnout among youth.”). 
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won’t be counted.”’^ And the youth-oriented group. Rock the Vote graded Florida 34* out of 50 
states for its voting laws."’ 

Attorney General Eric Holder in a recent speech about the turmoil over voting rights in 

the states singled out Florida. The Attorney General said: 

Since January, more than a dozen states have advanced new voting 
measures. Some of these new laws are currently under review by the Justice 
Department, based on our obligations under the Voting Rights Act. ...We’re also 
examining a number of changes that Florida has made to its electoral process, 
including changes to the procedures governing third-party voter registration 
organizations, as well as changes to early voting procedures, including the 
number of days in the early voting period.*^ 

This is likely why civil rights groups have intervened in Florida’s preclearance suit in order to 
highlight the law’s negative impact for the three judge panel reviewing HB 1355 under the 
Voting Rights Act.^* This new law has also generated a Constitutional challenge.^’ Once again, 
Florida citizens are witnesses to the sad spectacle of the State being sued by the League of 
Women Voters over its harsh election laws. 


Mary Moreno, Restrictive Voting Laws Threaten to Disenfranchise Millions, VOTO LATINO Bl-OG, Nov. 30, 2011, 
http://www.vololalino.org/voting/20} 1/1 1/30/rcstTictive-voting-laws/. 

Travis Pillow, Rock the Vote: Florida voting system pretty lousy for young people, FLORIDA INDKPRNDLNT, June 
S, 20 1 1 , htrp://floridaindependenr.com/33354/rc>ck-thc-vote-norida-voting-systcm-pretty-lousy-for-young-pcople 
(“Florida ranks 34 out of 50 .states on Rock the Vote's national scorecard, meeting 35 percent of the group’s 
recommendations, which are intended to serve as a ‘national benchmark.’”). 

Transcript: VS Attorney General Holder Criticizes Voter ID Laws. Calls For Greater Access in Speech at the LBJ 
Library & Museum, December 1 4, 20 11 , http:''’\vvvw.policvsiK)D-ncl'hoi’ne.'201 !/T2.’T4.''!rajJscdpM\;viUtorncv- 
ueneral-holder-cnnci/es-votei-id-ia.hcn il. 

“ Lci^uc of Women Voters of Florida, the Brennan Center, the Lawyers' Committee for Civil Rights Under Law, 
and the National Council of LaRazahavc intervened in State of Florida v. United States of America, Civil No. 1:11- 
cv-01428-CICK-MG-ESFi (D.D.C.); Branch v. Smith, 538 U.S. 254, 262 (2003) (“Under § 5, ajurisdiction seeking 
administrative preclearance must prove that the change is nondiscriminatory in purpose and effect. It bears the 
burden of providing the Attorney General information sufficient to make that proof . . . and failure to do so will 
cause the Attorney General to object”). 

Press Release, Brennan Center for Justice at NYU School of Law, League of Women Voters of Florida v 
Browning, Dec. 15. 201 1 (noting that “the League of Women Voters of Florida, Rock the Vote, and the Florida 
Public Interest Rc,scarch Group Education Fund (‘PIRG’ ) filed suit in federal court in Tallahassee challenging 
Florida’s onerous new restrictions on community-based voter registration drives [under the First Amendment],”). 
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(2) Florida’s Racial History & the Franchise 

While Florida’s latest voting law has the potential for impeding voters across the board, 
like previous voting law choices, the worst impact is likely to fall hardest on racial and ethnic 
minorities. Of course, in so short a space, we cannot provide the full history of Florida’s election 
laws, but a sample will give the Committee a sense of the history of discrimination, 

A. Hispanic/Latino Voters in Florida 

In Florida, Latinos account for one -in-seven (15%) of the state’s eligible voters and 
21.5% ofthe state’s population.^* Florida has a significant population of Latino voters for whom 
English is not their first language.^'' For example, Florida is home to many individuals originally 
bom in Puerto Rico where Spanish is their first language.^” Puerto Ricans are American by birth 
and once relocated to Florida, they have all the rights and privileges as other citizens including 
the right to vote. Florida also has a significant Cuban American population which has gained 
their citizenship through naturalization.*' Instead of embracing this diversity among the Florida 
electorate by offering bilingual election materials in locations with large Spani.sh speaking 
citizens, English only laws had a discriminatory effect on language-minority groups by requiring 
that “all county governmental meetings, hearings, and publications shall be in the English 


Mark Hugo Lopez & Paul Taylor, The 2010 Congressional Reapportionment anti Latinos, Pew Hispanic Center, 
(Jan. 5. 2011), lirtps'.Tvwsv pcvvliispanic.org2()l l/( )l/05/ii-rcannortionm cnt-uains-and-his panic-pop ulalion-growlli/. 
” JoNel Newman, Unfinished Business: The Case For Continuing Special Toting Rights Act Coverage in Florida, 
61 U. Miami L. Rev, 1 , 27 (Oct. 2006) ("In the period since Congress incorporated protection of language based 
minorities into the Voting Rights Act. Florida’s Spanish-speaking population has veritably exploded.”). 

Jeanette Rivera-Lyies & Scott Powers, Central Florida’s Puerto Ricans Want Voices Heard, 300,000 In Orlando 
Area May Be Patent Force In 2012 Elections. ORLANDO SENTINEL(June 13, 201 1) (“more than 847,000 [Puerto 
Ricans] — live in Florida, up 75 percent in the past decade, according to census figures. The growth rate is even 
more rapid in Central Florida, where 300,000 now live.”). 

JoNc! Newman, Ensuring That Florida's Umgnage .Minorities Have .Access to the Ballot, 36 Sti-XSON L. Rt:v. 
329, 332 (2007) (“in the twenty-year period from 1959 to 1979, almost one million Cuban reftigccs arrived in 
Florida after fleeing the Castro regime.”). 
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language only” and some counties failed to provide required Spanish-language translations for 
absentee ballot certificates when sending these ballots to language-minority groups.’* 

In 1975 Congress expanded certain provision of the Voting Rights Act to address 
widespread discrimination against language minorities,” Section 5 pre-clearance requirements 
were expanded “to geographic areas where a significant number of language minorities resided.” 
At the same time, Congress also made permanent the temporary ban on the use of literacy tests 
or similar devices, created the language-minority assistance provisions of Sections 203 and 
4(f)(4), and added discrimination against language minorities to the scope of Section 2.”’’ 

Florida triggered the pre-clearance provision of Section 5 of the VRA by discriminating 
against language-minority groups in voting.’* In 1975 five Florida counties. Collier, Flardec, 
Flcndry, Hillsborough and Monroe were included as “covered” jurisdictions under the meaning 
of the Voting Rights Act because of their use of English only election materials that 
discriminated against voters with a dominant language other than English.” Under Section 
4(f)(4) of the Voting Rights Act a formula resulting from the 1975 amendments covered 
jurisdictions if “(1) over five percent of the voting-age citizens on November 1, 1972, were 
members of a single language-minority group; (2) the United States Attorney General finds that 
election materials were provided in English only on November 1, 1972; and (3) the Director of 
the Census determines that fewer than fifty percent of voting-age citizens were registered to vote 


Id. at 346-349. 

Id. 

■ • Id. 

Id. 

* Id. at 344-346, 

George L. Waas & Mitchell D. Franks, Implications of the Voting Rights Act on Reappnrtinnment and 
Redistricling of Local Government, 65 FI-A. B. J. 20 (Oct. 1991). 
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on November 1, 1972, or that fewer than fifty percent voted in the November 1972 presidential 
election.”^* 

The practice of not providing sufficient Spanish language voting materials is not ancient 
history in Florida. In 2008, in Volusia County which has a large Puerto Rican population offered 
only English voting materials, a potential violation of the Voting Rights Act Section 4(e). This 
prompted a suit by LatinoJustice/PRLDEF to rectify the situation. Only after the suit did the 
County come to an accord with LatinoJustice to provide Spanish language assistance in future 
elections.’^ 

Given this history of discrimination against Latino voters in Florida, groups working to 
protect the Latino vote, have been gravely concerned about the potential impact of HB 1355. 
Eric Rodriguez, Vice President with the Office of Research, Advocacy and Legislation at the 
National Council of La Raza criticized HB 1355 in the following manner, “rather than curbing 
fraud, the new restrictions will limit voter participation by creating unnecessary burdens on 
groups that are involved in registering new voters in Florida."^ 

Ironically, if the intent of the framers of HB 1355 was to subtly boost Republican voters 
at the expense of Democratic voters by tripping up Hispanic voters, then HB 1355 has the 
potential to backfire as Florida’s Hispanic voters lean Republican.'*’ This truly is not a partisan 
issue. The issue here is the ability of Floridians to exercise their constitutionally protected right 
to vote. 

■’* Id. 

Press Reiea.se, PRLDEF, Lawsuit results in Volmia County Accord (April 1 6, 20 1 0), 
http;//latinojusticc.org/brietingroom/press_relcasesA^olus!a_County_Accor(F. 

Mary Eiien Kias, Groups Urge Feds To Throw Out Florida’s Election Imw For Violating Voting Rights Act, 
Dbmocracia BuX}, July 20, 2011. 

Mark Hugo Lopez, The Latino Vote in the 2010 Elections, Pew Hispanic Center, ii (Dec. 30, 2010) (“In Florida 
Hispanic voters gave greater support to Republican candidates than elsewhere. . . . The Hispanic vote in Florida has 
traditionally tilted more Republican than in other states, owing largely to the presence of the GOP-leaning Cuban- 
American community.”). 

8 


VerDate Nov 24 2008 


10:27 May 08, 2012 Jkt 073813 PO 00000 Frm 00341 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\73813.TXT SJUD1 


PsN:CMORC 



336 


B. Black Voters in Florida 

Latino voters are not the only group at risk under HB 1355. Florida also has a long 
history of discriminating against black voters as well. For example, examining Florida’s purges 
of voters leading up to the pivotal 2000 election, it was black voters who bore the brunt of 
wrongful removals from the voting rolls. As Associate Professor of Public Policy at the John F. 
Kennedy School of Government Guy Stuart found, “this [pre 2000 election purge] attempt was 
plagued by error, that the errors were probably biased against registered African American 
voters...”''^ And Florida’s flawed procedures regarding maintenance of eligible voter list’s had a 
disproportionate impact on minority voters.’’’ 

The U.S. Commission on Civil Rights found the same disturbing pattern in 2000 after 
examining how ballots were counted at rates which lessened the power of minority voters. The 
Commission found, “[ajpproximately 1 1 percent of Florida voters were African American; 
however, African Americans cast about 54 percent of the 180,000 spoiled ballots in Florida 
during the November 2000 election based on estimates derived from county-level data.”’’’’ Or as 
the Commission put it, “disenfranchisement of Florida voters fell most harshly on the shoulders 
of African Americans,” who were “nearly 10 times more likely than white voters to have their 
ballots rejected in the November 2000 election.”’” Time after time, it is minority voters who are 
left shortchanged in Florida’s political process.’"’ 


Guy Stuan. Databases, Felons, and Voting: Errors and Bias in the Florida Felons Exclusion List in the 2000 
Presidential Elections, 1 1 9(3) POI.ITICAL SCIENCE Qu.arTF.RLY 453, 535 (Fall 2004). 

George L. Waas & Mitchell D. Franks, Implications of the Voting Rights ,4ct on Reapportionment and 
Redistricting of Local Government, 65 Fi.a. B, J. 20 (Oct. 1991). 

U.S. COMM’N ON Civil. RIGHTS, VOTING IRREGULARITIES IN FLORIDA DURING THE 2000 PRESIDENTIAL ELECTION 
2 (June 2001) available at hiip:.-v\vvvvv.iisccr.Rov.-'pubst'vote2000M-cport^niain.btm .. 

Id. 

U.S. to Look Into Possible Irregularities at the Polls, Chk:. Trib., Dec. 4, 2000, at 9 (reporting on a computer 
analysis finding that “the more black and Democratic a precinct, the more likely a high number of presidential votes 
was not counted.”); Kim Cobb, Black Leaders Want Action on Florida Vote Complaints, HOUS. Chron., Nov. 30, 
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Some of Florida’s troubled racial history has been unearthed in modem court cases. For 

example, the Eleventh Circuit Court of Appeals found in 1982, “the at-large election systems 

found throughout Florida were the result of a state-wide scheme to disenfranchise black 

voters.”” In Nipper v. Smith, black voters challenged certain judicial elections.’” In this case, 

the Eleventh Circuit Court of Appeals recounted the following history of Florida discrimination: 

Florida employed various franchise restrictions - from the poll tax to the white 
primary -for decades in an attempt to restrict the access of black voters to the 
ballot. ... In addition, ...a consensus among the experts[] suggested that, 
although little disparity exists in voter registration, black voter turnout appears to 
be slightly lower than white turnout. And the ‘rolloff effect - which measures the 
number of voters who sign in at the polls but fail to cast a vote for a particular 
election on the ballot - is greater among black voters than white voters.’” 

Even though the Eleventh Circuit Court of Appeals denied the plaintiffs’ requested relief, this 
case provides evidence of discrimination against minority voters, such as “numerous 
discriminatory election practices in Florida, including at-large election schemes, white primaries, 
and candidate filing fees.”"’’ In a more recent case, the Eleventh Circuit noted that racism was 
present in Florida’s post-Civil War Constitution. The Court stated, “[w]e do not doubt that racial 
discrimination may have motivated certain [ ] provisions in Florida's 1 868 Constitution such as a 
legislative apportionment scheme that diminished representation from densely populated black 
counties.”^^ 


2000, at A24 (“U.S. Rep. Corrine Brown, D-Jacksonville, said that 1 6,000 of the 27,000 ballots led uncounted in 
Duva! County were from predominantly black precincts.”)- 
' Newman, Unfinished Business, at 37-38. 

Nipper v. Smith, 39 F.3d 1494 (1 Ith Cir. 1994). 

Newnan, Unfinished Business, at 43-44. 

ki 

fd. 

Johnson v. Bush, No. 00-03542-CV-JLK, slip op. at 8(1 Ith Cir. Apr. 12, 2005). 
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Florida had poll taxes until 1937.^^ Poll taxes are one of the classic tactics to depress 
voter turnout among the poor, including racial minorities.*"' A few years before the federal 
Voting Rights Act was passed, the picture of voting rights for blacks was bleak in many parts of 
Florida. In 1959 and 1961, the United States Commission on Civil Rights documented lower 
Florida’s voter registration rates for its black population compared with its white population. 
The Commission’s 1959 Report revealed five counties in northern Florida with fewer than three 
percent of the voting-age blacks registered.** The Commission Found in 1961: “In two Florida 
counties no Negroes are registered to vote although they represent 15.2 percent and 1 1.9 percent 
respectively of the population. In four counties less than 10 percent of the voting age Negroes 
are registered. The Negro voting age population ranges between 24 percent and 51.1 percent of 
the total voting age population in these counties. . ." ** The legacy of depressed black voter 
registration could be seen in lower numbers of black elected official from Florida. Just two 
decades ago, Florida lagged behind its sister states in electing African Americans to its 
Congressional delegation despite its large black population.*’ 

Florida should work to make sure it docs not return to the bad old days when minority 
voters were disproportionately shut out of the franchise. Yet, it is in states with growing 
minority populations like Florida where voting restrictions are popping up. As the NAACP 
documented in a recent report, “[sjcveral of the very states that experienced both historic 
participation of people of color in the 2008 Presidential Election and substantial minority 

” U.S.Comm'nonCivii. Rights, VOTING: 1961 U.S. Comm’n on Civil Rights report, at 22 (1961), available at 
http’./ywww.law.iiinarvland.cdLi'marshall/u .s ccT ’dcK'iunicnts.^crl 1961 bk I .pdf . 

Susan Cianci Salvatore, Civil Rights in America: Racial Voting Rights, 9 (2009), 
wvvvv.nps-gov'nhl/thcmc.s/V'otiimRjghts'rhctncStudv.p dt'. 

U.S. Comm’n on Civu, Rights, Voting; 1 961 U.S. Comm’n on Civil Rights Report, at 28. 

id. at i06. 

MAL.DEF, NAACP LDF, NAPALC, The Impact of Redistricting in Your Community: A Guide to Redistricting i i 
(2000) (“prior to 1 990, there were still five southern states with substantial African American populations which had 
not elected a single African American to Congres; since the end of Reconstruction; Alabama, Florida, North 
Carolina, South Carolina, and Virginia.”). 
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population growth according to the 2010 Census are the ones mounting an assault to prevent 
similar political participation in 2012. These states include those that experienced the largest 
growth in total African-American population during the last decade [including] [] Florida...”'* 
Given the history of racial discrimination against black voters in Florida, civil rights groups 
working to increase participation by black voters are also deeply concerned about in impact 
HB 1355 could have on the communities they serve.*’ 

Conclusion 

This testimony has been submitted to ask that you act to protect the voting rights of all 
Floridians. The state of Florida has a long history of discriminatory laws which have resulted in 
denying minorities full participation in the electoral process. Florida’s recent passage of 
HB 1355 echoes this history of using its election laws to impede voter participation. The breadth 
of HB 1355’s new restrictions on early voting and third party registration may cause citizens of 
all stripes to find it more difficult to exercise the franchise in Florida. Thank you for the 
opportunity to present this testimony before the U.S Senate Judiciary Committee. 


NAACP Legal Defense and Educational Fund, Inc. & the NAACP, Defending Democracy: Confronting Modern 
Barriers (a Voting Rights in America 3 (201 1). 

Press Release, NAACP Legal Defense and Educational Eund, LDF Moves to Intervene on behalf oj Florida 
NAACP and African-American Voters in Florida Voting Rights Case, Sept. 7, 201 1 . 
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My name is Pastor Eddie J. Walker. I’m the lead pastor of In God’s Time Tabernacle of Jesus in 
the African American community of the historic African-American community of Parramorc in 
Orlando, Florida. More than a year ago, 1 became a clergy leader with FOCUS, the Federation 
of Congregations United to Serve, which is part of a statewide organization called PICO United 
Florida and the PICO National Network. 

Through FOCUS and PICO, we arc working to ensure that America and the state of Florida 
remains the land of opportunity for ALL PEOPLE and that everyone has the right to vote and 
participate in our democracy. But we are in a struggle. We’re going backwards not forwards. 
The rights we fought for 50 years ago are now being dismantled through FL’s new' voting law, 
HB 1355. 

FOCUS is nonprofit and nonpartisan, but has always encouraged people to get involved in our 
democracy and exercise “faithful citizenship”. Many of our congregations have helped with 
voter registration drives — but now we arc afraid of steep financial penalties and unclear 
consequences for third parties who register voters. Many of our African-American 
congregations have encouraged their people to vote early after worship sert'ices on the Sunday 
before elections. Now, this new law' ends early voting on Saturday. Tell me, who does this 
discriminate against? It is painfully clear. 

While I’m fighting for the rights of my community, I am also fighting for my personal rights, 1 
would like to share my own personal story. 

1 was bom in Selma, AL, November 16, 1950. My family migrated to Pensacola, FL, where 1 
was raised by my grandmother while my mother was traveling with her new husband Earnest 
Walker who was in the U.S, Army. Wo lived a meager existence but a happy and loved filled 
one. 

At the age of 20, 1 was drafted into the U.S. Army and became a military policeman. 1 stayed in 
the army for ten years, eight months and some days. My intentions were to make a career of the 
army, because 1 had steadily advanced through the ranks, but when 1 was stationed in Germany, I 
was railroaded out because 1 was a Black man getting promoted ahead of my Caucasian peers. 

1 had gotten use to a comfortable lifestyle, because I was getting paid and was secure with my 
military position. So when 1 departed the army, 1 was not able to get a decent job because of the 
code that was placed on my DD214 (discharge paper). So 1 resorted to selling drugs. After 
driving taxis for approximately three (3) years, drugs became my primary source of income. 

After several arrests, 1 ended up in prison. On Dec. 7, 1995, 1 was arrested for trafficking 
cocaine. 1 think it is widely known that the sentencing laws for crack cocaine which is more 
prevalent in the Black community put people behind bars much longer than for powder cocaine. 
In May of 1996, 1 was sentenced to three ten year sentences and 1 served my time and was 
released from prison work release on May 3, 2001. 
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When 1 was in a work release program, 1 questioned my supervisor about people with less 
experience making a higher wage, and guess what, I lost my job and 1 was left thinking, what do 
1 do now? You guessed it 

1 went back to what 1 knew, drugs, not only selling but, using as well until eventually God came 
and rescued me from myself. In May of 2004, 1 surrendered my life to the Lord and that's when 
my life began to come back together. 1 was ordained in 2005 as a minister of the gospel of Jesus 
Christ and again in 2006 as a pastor. 

1 applied for clemency rights restoration in 2005, and I am still waiting to get my voting rights 
back so I can become a true U.S. citizen. 

Why am 1 tell you all this? Because this law is just one more assault on me as a Black man and 
on the people in my community. We are fighting for racial justice, and seeing the progress 
we’ve made just slip away. 

I committed a crime, and I’ve paid my time (according to the law of the state of Florida), so why 
have my civil and voting rights not been restored? How long does an American have to pay for a 
crime after the law has been satisfied? But 1 am still a citizen of Heaven even if the United 
States and Florida still haven’t restored me.... 

We need you, our federal officials, to take action to protect the civil rights of the people of 
Florida. We need this committee and the Department of Justice to take immediate action. Our 
state leadership will not come to our aid. Please, I pray, take action now to repeal HB 1355 and 
do the right thing so that all people can vote and participate in our democracy. 

Thank you for letting me share. 

Pastor Eddie Walker. 

419 Chapman Court Apt C 
Orlando, FL 32805 
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Thank you Chairman Durbin and members of the Judiciary Committee for bringing attention to 
this very important issue and allowing me to testify before you today. 

My name is Brent Wilkes, executive director of LULAC, the League of United Latin American 
Citizens. 

Founded in 1929, League of United Latin American Citizens is the oldest and largest member 
based Hispanie advocacy group in the United States. Organized into more than 900 grassroots 
councils, LULAC has a presence in Hispanic communities across the country thus enabling 
LULAC to reach more constituents and operate more programs in the Hispanic community than 
any other organization. 

The mission of LULAC is to advance the economic condition, educational attainment, political 
influence, health, and civil rights of the Hispanic population of the United States. 

In its 82 years, LULAC has made tremendous strides towards this mission. In addition to the 
hundreds of programs which are developed and run at the local/grassroots level, LULAC has had 
such monumental accomplishments as being a comer stone for many successful Hispanic 
organizations such as: the American Gt Forum to address Hispanic veterans concerns, the 
Mcxican-American Legal Defense and Education Fund (MALDEF) as a legal arm in our 
community, the Little School of the 400 which served as the model for the Head Start Program, 
SER- Jobs for Progress. Inc. which has trained and placed thousands of Hispanics in jobs, and 
the LULAC National Education Services Center (LNESC) which has provided millions of 
dollars in scholarship money to college bound Hispanics while also offering a variety of services 
such as computer centers, reading programs, and counseling services to both grade school and 
college students. 

The 2010 Census confirmed the explosive growth of the Latino population in the U.S. and 
underscored the enormous influence Latinos could exert if the community’s full voting power 
were realized. 50,5 million Hispanics make up the US population or 16.3% of the US population. 
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Although the Hispanic population is now the nation’s largest minority community, voter 
participation lags the population’s growth. Every month 50,000 Latinos turn 18 and become 
eligible to vote but according to numerous studies the problem for Latinos is voter turnout. The 
National Association for Latino Elected Officials projects that an estimated 12 million eligible 
Latinos will not vote in next year’s election. The mobilization of a large Latino turnout at the 3 
polls requires a point of unification around which they can mobilize. The recent and ongoing 
immigration reform debate has become extremely heated, polarized, and catalyzed anti- 
immigrant and xenophobic attitudes. Such backlash has made the importance of civic 
engagement increasingly apparent to the Latino community in order to make our voices heard. 

Such a political climate provides fertile ground to encourage the active participation of all 
eligible Hispanics in the democratic process by registering to vote and voting. Census projections 
forecast the US Hispanic population will be 132.8 million or 30% of the US population by 2050. 
The University of Washington projects that in eleven states, Hispanics will be greater than 10% 
of the electorate and account for 5-10% of the electorate in 13 additional states, thus having 
potential significant influence in 24 states. Estimates to upwards of 21,5 million Latinos will be 
eligible to vote in November 2012, meaning over 8 million Latino eligible voters need to be 
registered. This leaves much work to be done, and since LULAC has an incredible grassroots 
network in key states throughout the country, they can be mobilized around issued-based 
education for non-partisan voter registration and get-out-the-vote campaign. 

Unfortunately, Florida’s HB 1355 is really a transparent attempt to discourage Latino, African 
American, senior, youth and other vulnerable populations in Florida from registering to vote and 
to suppress those populations from participating in Florida’s democratic process. The provisions 
of the law are unnecessary, restrictive, and punitive. None of them address the few instances of 
voting irregularities that have taken place in Florida and, in our opinion; they will actually make 
it more likely that inadvertent mistakes will be made because of the unrealistic and unnecessary 
deadlines the bill requires for filing voter cards. In fact, the law’s only affect will be too narrow 
the civic engagement of Latinos and other vulnerable populations. 
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First: By reducing the number of days for early voting from 14 days to eight days - from the 
10th to the 3rd day before the election; the law will have draconian implications for our 
organizations to continue to register voters in Florida. Call participants have already expressed 
dissatisfaction with the new law since they have witnessed a significant reduction in the number 
of local groups willing to conduct voter registration efforts within the Latino community, when 
compared to the previous year. Only the two major political parties and national groups will 
have the administrative and financial structures necessary to comply with the new law. This 
therefore prevents local Florida groups from promoting the civic engagement and participation of 
their neighbors and fellow Floridians in the electoral process. 

Second; By requiring third-party voter registration organizations to submit voter registration 
applications within 48 hours of receipt instead of 10 days as provided by existing law, and 
imposing a fine of S50 for each failure to comply with the deadline, and imposing fines of up to 
$1,000 for failing to comply with other provisions., the law w'ill prevent Latinos to be registered 
to vote and further narrow Latino representation in Florida. The new law stifles the efforts of 
third parties to increase voting in Florida citizens even though our efforts have been proven 
successful. In fact, more than onc-third of voters who registered through third-party drives were 
racial minorities in 2008, confirming that community-based registration initiatives arc imperative 
for the Latino community. Organizations, like the League of Women Voters of Florida, Rock 
the Vote, and the Florida Public Interest Group Education Fund as well as the League of United 
Latin American Citizens suffer under the conditions represented by HB 1355 that make our 
mission close to impossible to achieve. These additional fines are progressively more 
expensive, which discourages third party groups to seek increasing electoral participation. 
Because most working class families work closer to 60 hours a week and are not home by 5pm, a 
canvass voter registration initiative is impossible. The efforts of third party groups, then, arc 
imperative to increasing registered voters in Florida since they use alternative measures to reach 
eligible voters. Because voter registration efforts arc transformed into risky practices that require 
large finances, HB 1355 threatens the success of community voter registration efforts. Most 
importantly, HB 1355 as passed presents retrogressive policies that directly impacts the 
violations of the Voting Rights Act of 1965 and creates a challenge for racial and language 
minorities voters in Florida who are both protected under the Voting Rights Act of 1965. 
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Third: The section of the law related to “address change” fails to take into consideration the 
impact of foreclosures and the rental housing market. With this law, voters who move from one 
Florida County to another are therefore unable to make an address change at the polls on the day 
of an election and vote a regular ballot, except for active military voters and their family 
members, or arc forced to use a provisional ballot. 

Fourth: The new law requires Supervisors of Elections to deny absentee ballot requests if there 
are any discrepancies regarding an individual’s signature, which directly impacts Hispanic 
seniors. Guaranteeing the absentee ballot to this portion of the Latino electorate is crucial 
because Hispanic seniors traditionally rely on the absentee ballot to vote. Since they are not 
English proficient, their handwriting can easily be misconstrued, making their requests invalid. 
This suppression of an important portion of the Latino electorate endangers the strength of the 
Hispanic vote in the state of Florida. 

The Latino community in Florida is diverse and growing stronger, yet declining voter 
registration rates do not reflect this growth. Out of the 2.1 million eligible Latino voters in 
Florida, only one million are registered to vote. This law will hurt the mission of civic 
organizations like LULAC, where part of our mission is to engage the Hispanic community in 
the democratic process. The restrictions of the law place an unreasonable burden on voter 
registration initiatives to register folks who are non-English proficient, and whose information 
must still be verified before submitting the voter registration information to the state. 

Wc respectfully ask that the Judiciary Committee and the United States Department of Justice 
strike down any discriminatory laws whose only purpose is to dilute the Latino community’s 
voting power that we have worked too hard to establish and further ask that you ensure that the 
state of Florida comply with the Voting Rights Act of 196.“). 
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